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TOPICAL INDEX TO SUBJECT MATTER 

CCORD AND SATISFACTION 

An accord may be an agreement between a claimant 
and a third person and performance by such third 
person received in satisfaction of the claim oper- 
ates as a discharge of the obligor. Mayfair v. 
Kruvant 


ACCOUNTING 

In absence of provision contra accounting for pur- 
pose of profit sharing should be on an accrual 
basis. Smith v. Peninsula wy capasncecn San Mavpeta eee 

Where one conferring a power of attorney, expressly 
or by implication leads the attorney-agent to be- 
lieve he would not be required to account, the 
attorney-agent is not required to account formally 
nor chargeable with the strict standards required 
of trustees, but he nevertheless has the burden of 
proving he expended the funds in accordance with 
his power when called upon to do so. Gallo v. Gallo 

In absence of bad faith or gross misconduct interest 
rate on amount accountant is surcharged should 
not be 6~ but such rate as will as nearly as possible 
reimburse beneficiaries for loss of income. Gallo 
v. Gallo 

ACTIONS 

A minor unemancipated child cannot sue his parent 
for damages based on the parent's alleged negli- 
gence though the negligence was wilful or wanton 
and though the parent was insured. Notare v. 
Notare 

Whether a cause of acti on exists agains t an alleged 
tortfeasor under the death act for causing prenatal 
death not decided but letters of administration ad 
prosequendum ordered issued without prejudice 
so that the question may be properly raised and 
argued in the resulting adversary saiinne In 
re Baby Strong ae 


ACTIONS IN LIEU OF PREROGATIVE WRIT 
An in lieu action attacking an ordinance providing 
for a municipal improvement for which assess- 
ments will be made is not premature under R.R. 
4:88-15 because instituted before any assessment 


is made. Csaki v. Woodbridge ................ 
ADDITUR 
Additur may be used only in cases in which a new 


trial as to damages alone is proper, with the con- 
sent of the defendant, but even then may not be 
used over plaintiff's objection without due regard 
to what is a substitute for plaintiff's right to trial 
by jury. Moran v. Feitis : 
Additur and remittur must be used in a manner con- 
sistent with the right to trial by jury. Moran v. 
Ltt aes ape eae re more eaters 
Where there were disput ed, substantial, separate 
claims of injury and each claim was supported by 
weighty credible testimony and the disputes were 
not plainly resolved by the jury's verdict, the trial 
judge should not resolve the disputes against 
plaintiff by fixing the amount of the additur upon 
the basis of disbelief of the plaintiff and his wit- 


WESSOSs (PRON YP ORIS: 6c oS bs cy ee ee 
ADJOURNMENTS 
Granting of an adjournment is within the discretion 


of the trial judge and refusal thereof 
to reversal absent manifest wrt 
by. State v. Smith . ME OES ee 

Held, on facts, Court proper! y dec ‘lined further ad- 
journment to allow for compulsory attendance of 
alibi witness. State v. Smith 


ADMINISTRATIVE LAW 

While the courts have power to rev 
tions of an administrative age 
pendent findings, the agency findings will be sus- 
tained if supported by adequate evidence and the 
court will not substitute its judgment for that of 
the agency. Maple Hill Farms & Hughes v. NQJ. 
Real Estate Comm. ; 

Where a single penalty is impos ed for two ‘offens ses 
only one of which is affirmed on appeal, remand 
for reimposition of penalty is necessitated. Maple 
Hill Farms & Hughes v. N.J. Real Estate Comm. .. 

The power of the State Board of Medical Examiners 
to suspend or revoke licenses is only that conferred 
by N.J.S. 45:9-16 and poss:bly those powers rea- 
sonably incident to the powers expr y conferred, 
but does not include power to suspend pending 
the outcome of a criminal indictment, even though 
it be such that on conviction it would warrant 
revocation of the license. State Board of Medical 
Examiners v. Weiner ........ 

The New Jersey Turnpike Authority is enc sompassed 
Within the bond act but whether it comes under the 
municipal mechanics lien law not decided. Morris 
v. Nicol et als .. 


ADMIRALTY 
Proposed Amendments 
Practice Rules ....... 0.5. 
* Scips Suitors and State Statutes by > Joh in cae Monigan, 
Jr. and Arthur C. Dwyer 
The Aftermath and Principle of the Hale >cki Case ... 


“ADVERSE POSSESSION 
Prior owner’s continued possession after judicial 
sale of the property is that of a tenant at suffrance 

of the purchaser and is not adverse to the pur- 
chaser without a clear repudiation of his title and 

® assertion of a hostile claim. Caruso v. Hunt 
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Payment of taxes by the possessor does not establish 
adverse possession but is a factor to be considered 
with all other factors in determining the true char- 
acter of the possession. Caruso v. Hunt 

Burden is on one claiming title by adverse possession 
to establish possession for 20 years which was “hos- 
tile’ and ‘notorious’, which means possession or 
use with intention to claim title against the true 
owner and in such manner that the owner knew or 
should have known that the disseizor intended to 
make title under it. Caruso v. Hunt 


AGENCY 
Where one conferring a power of attorney, expressly 
or by implication leads the attorney-agent to be- 
lieve he would not be required to account, the 
attorney-agent is not required to account formally 
nor chargeable with the strict standards required 
of trustees, but he nevertheless has the burden of 
proving he expended the funds in accordance with 
his power when called upon to do so. Gallo v. 
CAN gs 5s eee) cect winy scowl e Coe ee 
as well as misfeasance or 
affirmative action, may give rise to tort liability 
of an agent to third persons, including co-em- 
ployees. Miller v. Muscarelle et als 
The principles stated in Sections 350 through 359 of 
the Restatement, Agency 2d, (1958) reflect the law 
of New Jersey relative to liability of agents to third 
persons and co-employees, except as modified by 
L 1961 C 2. Miller v. Muscarelle et als 
While an agent may be liable where he does, directs, 
or permits the doing of a hazardous act himself, 
he is not liable for failure to perform an act not 
made his duty by his employer nor assumed by 
him. Miller v. Muscarelle et als 
An agent is not liable for injury caused by an activ- 
ity participated in or directed by him unless he had 
actual or imputable knowledge of the danger in- 
volved. Miller v. Muscarelle et als 
The fact that an instrumentality is supplied by the 
principal does not relieve the agent from liability 
for its use if unreasonable risk therein is created 
by the nature of the instrumentality or defects 
therein of which he should know. Miller v. Mus- 
CRO Nes OUR sic 52.4 id oes o bao ae he ee eee ae 
Whether a husband is liable on the theory of pre- 
sumptive agency for a wife’s undertaking to and 
subsequent default in reducing the slipperiness of 
the steps of their home, raised but not decided. 
SODMSON, Wo OAR i :as sd 59. oh a oe BRE eae 


Nonfeasance or inaction, 


ALCOHOLIC BEVERAGE CONTROL 
Licensed retail plenary consumption premises must 
be so physically separated from mercantile busi- 
ness conducted in the same building that a patron 
of one cannot pass directly into the other. North 
CGE AE 0 RUN ss. 6, ov aig os cone pee oe 
Requirement of N.J.S. 33:1-12 ) for separation of 
licensed premises from mercantile business may 
be met by walling off the two operations with a 
1eutral area between from which patrons can go 
to either area or leave the building without going 
into the other. North Central v. Municipal ........ 
AMENDMENT 
An issue never projected to the court, nor recognized 
as such by the trial judge or counsel, cannot be 
said to have been “tried” within the meaning of 
R.R. 415-2 so as to warrant permitting amendment 
of the pleadings thereunder after trial to raise 
such issue. Battaglio v. Red Bank et al 
Errors in an indictment which are a mere matter of 
form ere amendable. State v. Wines and Palumbo 
An erroneous statutory reference in an indictment 





may be corrected by amendment to the correct 
statute covering the offense described by the words 


of the indictment. State v. Wines and Palumbo ... 
The determination of the issue of amendments or 
changes to the pretrial order after a remand rests 
in the sound discretion of the trial judge. Reynolds 
U; SuIGG CE alin ace ob ca tice eee ee en 
Additions. amendments and revisions of the original 
pretrial order should be granted at the pretrial 
after a remand only when deemed necessary in 
the light of the action of trial or appellate 
court which produced the re 1 and this require- 
ment should not be relaxed “except when its en- 
forcement would be inconsistent with substantial 
justice. Reynolds v. Panay At: | Cee ey eee aera 
Held, refusal to permit defendant after remand to 


the 





raise for first time defenses of statute of frauds 
and lack of right of the plaintiff to sue in our 
courts was proper. Reynolds v. Summer et als ... 


Under R.R. 4:15-2 trial court may properly condition 
leave to amend pretrial order and pleadings to 
admit evidence not within the issues framed there- 
in on postponement of the trial to permit defense 
thereto on the merits. Barr v. Francks, et al 

An amendment to a complaint which would have the 
effect of bringing in a new party after the statute 
of limitations has run rather than merely correct- 
ing the name under which the right party was sued 
and served, cannot be permitted. Eskon v. Four 
Star Realty Co., a corporation 

Where complaint names as defendant a non-existent 
corporation which is in fact a partnership the com- 
plaint cannot be amended after the statute of lim- 
itations has run to name the partnership as defend- 
ant, over its objection, unless it is barred by estop- 
pel frorn objecting. Eskon v. Four Star Realty Co., 
a corporation 


APPEAL 
Defenses not raised at the trial should not be con- 
sidered on appeal unless they relate to jurisdiction 

or to matters of great public interest. Battaglio v. 
Red Bank et al 
The County Court has no jurisdiction to entertain ap- 
peals from interlocutory orders of the Workmen’s 
Compensation Division. Barry v. Wilck 
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Review of interlocutory orders of the Workmen’s 
Compensation Division may be had by appeal to 
the Appellate Division upon leave first granted. 
Barry v. Wilck 

While jurisdiction may be challenged for the first 
time on appeal jurisdictional facts impliedly as- 
sented to at trial may not be so challenged. Vine- 
land v. DeMarco 

The Appellate Division will not hear argument of a 
point not included in the statement of questions 
submitted under R.R. 1:7-1(c) unless it appears 
such action is likely to result in a manifest denial 
of justice. Diaz v. Newark Industrial 

The statement of questions required by R.R. 1:7-1(c) 
should state with particularity the precise points 
or aspects to be argued. Diaz v. Newark Industrial 

Held, appeal on ground statute bars recovery to one 
instigating or participating in horseplay does not 
raise issue of whether the horseplay was an inci- 
dent of the employment. Diaz v. Newark Indus- 
trial 

Remand to allow appellant to prove case it failed to 
prove on first time around denied. Weiss v. Zap- 
insky 

Court will not consider issue raised for first time 
on appeal. Weiss v. Zapinsky 

A finding of fact by the trial court sitting without a 
jury will not be disturbed where there is sub- 
stantial evidence to support it. Smith v. Peninsula 

A jury verdict is not to be set aside as against the 
weight of the evidence unless it “clearly and con- 
vincingly” appears it was the result of mistake, 
partiality, prejudice or passion. McCray v. Chursky 
& Ciampi 

An attorney is not permitted to allow objectionable 
remarks or conduct of his adversary to pass un- 
noticed for tactical reasons, even if the judge is 
not present when the remarks were made, and 
subsequently claim injury therefrom. McCray v. 
Chursky & Ciampi 

Appellate court will not consider defenses not raised 
below which do not concern jurisdiction or public 
policy. Mancuso v. Rothenberg v. Motors 


Where Supreme Court on appeal from judg ient of 
Appellate Division affirms judgment but states it 
was unnecessary for Aypellate Division to pass on 
one of the issues it decided and that the Supreme 
Court expresses no opinion thereon, that part of 
Appellate Division expression is devitalized and 
forms no basis for further action. State v. Croland.. 

Appeals from County District Court Judgments, by 
Hon. Mark A. Soulival® co ..:e. tities ncgnnoeasees 

A judgment of acquittal in a county court after 
trial de novo on appeal from a municipal court 
conviction, is not appealable by the State, on prin- 
ciples of double jeopardy, though the trial was 
solely on the stenographie record below and the 
acquittal was based solely on a question of law. 
State v. Fiore 

The county court on an appeal and trial de novo from 
a municipal court conviction acts as a court of 
original jurisdiction and not as an intermediate 
appellate court. State v. Fiore 

The test as to whether erroneously admitted evidence 
is reversible error is not whether without it there 
was sufficient to support conviction, but rather 
whether viewed in the entire setting it may possi- 
bly have affected the jury’s verdict, and in deter- 
mining this question the judge’s charge as to the 
evidence must be considered. State v. Tamburello. . 

While a reviewing court should exercise its original 
fact finding jurisdiction sparingly, greater latitude 
is permitted in non-jury cases and where the sub- 
ordinate facts are not in dispute and credibility is 
not involved. Pearl v. Watts, et al 

Where the trial judge misapplies the law to the facts, 
it is the duty of the reviewing court to adjudicate 
the controversy in the light of applicable sien 
Pearl v. Watts, et al 

Appellate Division Practice Check-list ........... 


a. a 


as 351 
ctr 
The Appellate Division m&y~in tm the exercise of “ager , 


original jurisdiction grant an amendment of the 
pleadings to conform to the proofs and determine 
the cause accordingly. Gutmann v. Gutmann : 
Where a new trial is ordered and leave to appeal de- 
nied, the objector may present his claims of error 
therein on appeal from the final judgment after the 
retrial. Barr v. Francks, et al 
The dismissal of an appeal for failure to prosecute it 
in accordance with R.R. 5:2-5 is discretionary with 
the court, not mandatory. Conklin v. Automotive .. 
The times fixed by R.R. 5:2-5 for taking the various 
steps following a notice of appeal are directory, not 
jurisdictional. Conklin v. Automotive 


APPEARANCE 


A general appearance by a non-existent named de- 
fendant cannot confer jurisdiction over an intended 
defendant not named in the complaint. Eskon v. 
Four Star Realty Co., a corporation 


ARBITRATION 


Where the contract provides that all questions of 
interpretation are to be submitted to arbitration, 
the court’s jurisdiction is limited to determining 
whether the claim made is on its face governed by 
the contract and the court cannot under the guise 
of interpreting the grievance procedure determine 
the merits of the grievance; but unless the con- 
tract clearly states to the contrary, the meaning 
of the arbitration clause itself is for the court. 
Mueller ov: Cnitee is. oie cook cocci wdes meinen 

Contract providing that ‘all disputes, grievances or 
differences” shall be submitted to arbitration, does 
not include meaning or interpretation of the 
arbitration clause and leaves this question for the 
court. Mueller v. United 

Where contract is silent as to time for seeking arbit- 
tration, the law implies a reasonable tinie. Mueller 
v. United 
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ASSIGNED COUNSEL 
Plan For Defense of Indigent Defendants, by Hon. 
Alexander P. Waugh 


ASSIGNMENT FOR THE BENEFIT OF CREDITORS 
Only attorneys retained by an assignee for the bene- 
fit of creditors after prior court approval can be 
allowed counsel fees or compensated for their 
services. In Re Xaviers 
The 20% limitation on commissions and allowances 
to assignees for the benefit of creditors imposed by 
N.J.S. 2A:19-43, does not include nor apply to 
allowances to counsel. In Re Xaviers 
The 20% limitation imposed by N.J.S. 2A:19-43 in- 
cludes expenditures for which the assignee seeks 
reimbursement. In Re Xaviers 
An assignee for the benefit of creditors can only 
engage counsel by motion and affidavit in accord- 
ance with R.R. 4:68-4. In Re Xaviers 
An unrecorded or recorded but expired conditional 
sale contract does not give the vendor a valid lien 
as against the assignee for the benefit of creditors 
of the vendee. In re Brill’s 
By virtue of N.J.S.A. 2A:19-14 an assignee for the 
benefit of creditors has the status of a creditor of 
the assignor with a levy on the assignor’s assets. 
In re Brill’s 
The requirement of filing of a copy of the deed of 
assignment with the Surrogate or clerk of the Su- 
perior Court is directory, not mandatory, and is not 

a prerequisite to the court’s jurisdiction over the 
cause. In re: Munson-Lied Company 
The practice of appointing the assignee as his own 
counsel appears to be justified by practical con- 
siderations and by R.R. 4:68. In Re: Munson-Lied 
Company 
Where assignee is appointed as counsel pro se, 
is entitled to separate allowance of commissions 
and counsel fees commensurate with the services 
performed in each capacity, and the 20% limita- 
tion is applicable only to the commissions. In Re: 
Munson-Lied Company 


ASSIGNMENTS 
An assignment of a debt, if not limited in scope, car- 
ries with it a pro tanto assignment of any security 
for the debt. Hyman v. Sun Ins. .................. 
Assignment of a mortgage as security only does not 
preclude assignment to another of a payment due 
under the mortgage. Hyman v. Sun Ins. ......... 
The consideration of love and affection is sufficient 
consideration to support an assignment from a hus- 
band to his wife. Sweeney v. Veneziano 
An action by an attorney for reasonable compensa- 
tion for services rendered is an action in quasi-con- 
tract which may be assigned and which survives 
his death. Swéeney v. Veneziano 


ATTORNEY AND CLIENT 
An action by an attorney for reasonable compensa- 
tion for services rendered is an action in quasi- 
contract which may be assigned and which sur- 
vives his death. Sweeney v. Veneziano 
The law of champerty and maintenance does not 
apply in this State. Sweeney v. Veneziano .... 


ATTORNEY GENERAL’S OPINIONS 
Majority of full authorized membership of Legisla- 
ture necessary to pass bill, not mere Majority of 
those present or of those in office. .............. 
Constitutionality of taking blood samples from com- 
atose suspects 
Re: Disenfranchisement of Juvenile Offenders 
Re: Use of ice cream freezers - consumer frauds ... 
Limited Dividend Housing Corp. may incorporate as 
subsidiary of business corporation 
Re: $800 Tax exemption on real property of owners 
over age 65 
Re: Authority of Magistrate to suspend sentence 
where mandatory penalty is fixed for a motor 
vehicle violation 
Re: Giveaways and the Lotlery Law 
Re: Carrying concealed weapons by hunters 
Deposit of Security under N.J.S.A. 39:6-25 may not 
be paid in installments 
Lease purchase agreements for Division of Employ- 
ment Security office space 
Re: Social Security and Public Employees Retire- 
ment System and Teachers’ Pension Fund laws .. 
Re: Tenure of members of the State Police 
Re: Intrastate railroad passenger fare increases. ... 
Re: Loss of Right of Suffrage by persons convicted of 
certain offenses 
Taxability of municipal lands leased to non-exempt 
lessees 
Vocational training for the unemployed will not per- 
mit unemployment compensation payments 


ATTORNEYS 
An attorney has implied authority to make all neces- 
sary decisions on matters incidental to manage- 
ment of the case which affect only procedure or 
remedy as distinguished from the cause of action 
itself, and the client is bound thereby. State v. 
Smith 
An assignee for the benefit of creditors can only 
engage counsel by motion and affidavit in accord- 
ance with R.R. 4:68-4. In Re Xaviers 
The Role of the Lawyer in the World Today, by 
Mohamedali Curim Chagla ...................... 
Absent extraordinary circumstances, an attorney 
should not prepare a will without conference with 
the prospective testator and firsthand knowledge 
of the crucial facts. Hipp v. Baker 
Witnessing of will by lay persons without legal guid- 
ance or supervision disapproved. Hipp v. Baker .. 
“Law Practice 1971”, by John C. Satterfield, Presi- 
dent-elect AmBar Ass'n 
Remarks of Justice Vincent S. Haneman on Swearing 
in New Attorneys 
Remarks by Hon. Julius Kwalick at State Bar Mid- 
Year Dinner 
Remarks on the Legal Profession by the Hon. William 
F. Smith 


ATTORNEYS FEES 
Allowance of 15% attorneys fee in accordance with 
statutory provision where note provided for same, 
and for 5% attorneys fee thereon as part of taxed 
costs under N.J.S. 22A:2-42, is proper. Bancredit 
v. Bethea 
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AUTOMOBILES 
Where physical factors and evidence make it appro- 
priate, court should charge qualifying portion of 
N.J.S.A. 39:4-98 that vehicle be operated at appro- 
priate reduced speed, as well as the portion of the 
statute relating to speed of vehicles in the district 
involved. Dillard v. Fue 
The charge recommended by the Supreme Court in 
Ambrose v. Cyphers with reference to the duty of 
a driver making a left turn is applicable to a left 
turn at a “T” intersection as well as a U-turn or a 
left turn at a cross intersection. Spillias v. Radics. . 
A person making a left turn at a “T” intersection has 
the duty to seek an opportune moment and to exer- 
cise the degree of care in proportion to the in- 
creased danger involved in the turn. Spillias v. 
Radics 
A bailor for hire of a motor vehicle is not liable for 
the negligent use of the vehicle by the bailee or the 
bailee’s agent, unless he was negligent in renting to 
an irresponsible bailee or the vehicle was in use 
at the time on the bailor’s business. Schimek v. 
Gibb, et als 
N.J.S.A. 45:21-1 et seq. does not impose on one en- 
gaged in the business of renting out motor vehicles 
vicarious liability for the negligent act of a bailee 
or a bailee’s agent, but merely requires insurance 
by such owner covering liability imposed by law 
on the bailor, bailee or his agent. Schimek v. Gibb, 
et als 


BAILMENTS 
N.J.S.A. 45:21-1 et seq. does not impose on one en- 
gaged in the business of renting out motor vehicles 
vicarious liability for the negligent act of a bailee 
or a bailee’s agent, but merely requires insurance 
by such owner covering liability imposed by law 
on the bailor, bailee or his agent. Schimek v. Gibb, 


the negligent use of the vehicle by the bailee or the 
bailee’s agent, unless he was negligent in renting to 
an irresponsible bailee or the vehicle was in use 
at the time on the bailor’s business. Schimek v. 
Gibb, et al 


BANKING 
In bank accounts opened prior to 1932 in the name of 
A in trust for B, there is no presumption of gift 
or inter vivos trust and burden is on B to show 
some unequivocal act or declaration by A of an 
intent to part with control and establish an abso- 
lute gift or trust before B can acquire a right to 
the funds in the account. Howard v. Kielb 
In accounts opened between 1932 and 1954 in the 
name of A in trust for B, there is a rebuttable pre- 
sumption of an inter vivos gift or trust from the 
form of the account. Howard v. Kielb 
Presumption of inter vivos gift or trust arising from 
opening of bank account in name of A in trust for 
B is rebutted by showing A at all times retained 
control over the account and never by an unequi- 
vocal act or declaration showed an absolute gift or 
trust was intended. Howard v. Kielb 


BANKRUPTCY 
Amendments To General Orders And Official Forms 
in Bankruptcy 
The Statutory prohibition of R.S. 14:15-4 barring ac- 
tions in our courts on contracts made in our state 
by foreign corporations which have not obtained a 
certificate of authority to do business here is not 
applicable to a trustee in bankruptcy of such cor- 
poration, Okin vy. Gosman, Ine. ... ....0.5.6.65028se60% 


BAR ASSOCIATIONS 
Report of Sub-Committee On Motor Vehicle Act of 
State Bar’s Criminal Law Committee 
Report of State Bar Committee On Federal Taxation 
N.J. State Bar Association Annual Committee Reports 
Supplemental Report of State Bar Criminal Law 
Committee 
State Bar Legislative Committee Bulletin No. 3 
New Jersey State Bar Association Committees — 
1961-1962 
New Jersey State Bar Association Committee 
Reports 569, 581, 
State Bar President’s Address by Douglas M. Hicks, 
at opening of Mid-Year Meeting 


BAR EXAMINATIONS 
New Jersey State Bar Examinations, February 1961.. 
New Jersey State Bar Examinations, July 1961 


BROKERS 
A real estate broker who under a contract for the sale 
of realty contingent on procuring of a mortgage 
loan holds the deposit under a provision therein 
that it be returned to the buyer if the contingency 
is not met or be paid to the seller less brokerage 
if the contingency is met or waived, holds same in 
escrow as agent for both the purchaser and seller 
and is obligated to return same to the purchaser on 
demand, without deduction of commissions, after 
breach of the contract by the seller preventing ful- 
fillment of the contingency. Mathis v. Yarak v. Ross 


CASE NOTES 
Sales — Implied Warranties — Implied warranty of 
merchantability renders manufacturer liable to 
buyer's wife despite disclaimer clause and absence 

of Privity of Contract. Henningsen v. Bloomfield 
Motors, Ine. (N.J. 1960) 
Sales — Disclaimer of Implied Warranty Void Be- 
cause Against Public Policy. Henningsen v. Bloom- 
field Motors, Inc. 


CHATTELS 
In determining whether a chattel has been annexed 
to realty so as to become a fixture, intention of the 
annexor is the dominant factor. Fahmie v. Nyman 
The test as to whether a chattel attached to realty 
becomes a fixture passing with the realty is (1) 
whether it is actually affixed to the realty (2) 
whether it is appropriated to the use of that part of 
the realty to which it is annexed, and (3) whether 
the annexor intended a permanent annexation, such 
intent being deduced by the law from the facts as 
distinguished from the unrevealed intent of the 
annexor. Fahmie v. Nyman 
The institutional doctrine is not an exception to the 
general rule defining fixtures but a guide to ascer- 
tainment of intent in particular circumstances. 
Fahmie v. Nyman 
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Held, a small retail butcher shop adjoined by build- 
ings with other small retail establishments is not 
such as to bring the building or shop within the 
“institutional doctrine” as to equipment installed 
therein. Fahmie v. Nyman 


CONDEMNATION 
In determining fair market value of property con- 
demned, while the going concern value of a busi- 
ness operated thereon is not to be separately con- 
sidered or compensated for, the fact that a given 
business is in operation on the property should be 
considered in determining market value of the 
property if it is in truth a factor thereof. State v. 
Williams 
Market value should be fixed by considering all the 
factors which a willing buyer and seller would 
consider. State v. Williams 
Consideration of useability of and use of property as 
a gasoline service station is proper in fixing market 
value. State v. Williams 
An expert witness as to value of land may qualify 
as such from experience and training though he 
have no personal knowledge of comparable sales 
and no competent evidence thereof is produced. 
Rockland v. Bolo 
An expert witness qualified by training and exper- 
ience to value land may rely on and testify to com- 
parable sales knowledge of which he has acquired 
from sources he deems reliable, in fixing his opin- 
ion of value. Rockland v. Bolo 
Rule of Brokaw case limited. Rockland v. Bolo 
While a witness may in a condemnation action testify 
under N.J.S. 2A:88-1 to comparable sales know- 
ledge of which he has acquired from any of the 
sources set forth in the statute, he cannot testify 
from knowledge otherwise acquired. State v. 
Lichtman 
An expert witness in a condemnation action may not 
testify to, nor base his opinion of value on, an ap- 
praisal of allegedly comparable property made by 
another. State v. Lichtman 


CONDITIONAL SALES 
An unrecorded or recorded but expired conditional 
sale contract does not give the vendor a valid lien 
as against the assignee for the benefit of creditors 
of the vendee. In re Brill’s 
By virtue of N.J.S.A. 2A:19-14 an assignee for the 
benefit of creditors has the status of a creditor of 
the assignor with a levy on the assignor’s assets. 
In re Brill’s 
Actual receipt of notice of sale by the vendee is not a 
prerequisite to a valid sale under R.S. 46:32-25. 
Pacific v. Jackson 
Service of notice of sale on vendee by certified mail 
is not a sufficient compliance with R.S. 46:32-25 
to permit recovery of deficiency; service must be 
made personally or by registered mail. Pacific v. 
Jackson 
In determining the amount of a deficiency under a 
conditional sale after repossession and resale of 
the chattel, there is no right to an allowance of a 
finance charge rebate or credit for the unexpired 
finance time. Pacific v. Powell 


CONFLICTS 
Hold New Jersey Will Not Recognize Common Law 
Marriage of Jersey Domiciliaries in Another State 


CONFLICTS OF INTEREST 
A municipal tax assessor who has no contrcl over and 
nothing to do with the fixing of the minimum price 
of or the procedures of selling municipal property 
at public sale does not by virtue of his office have 
a conflict of interest which bars him from acting 
as a real estate broker in bidding at such sales and 
buying such property for his clients. Calloway v. 
Wildwood Crest, et als ........ 
Fact that assessor may have advance notice of public 
sales of municipal realty does not present such con- 
flict of interest as to bar his participating in such 
sales as a licensed real estate broker. Calloway v. 
Wildwood @rest (Cbels 675 ies osc 20 ewer erase want eeoayar bine 
Fact that Mayor is brother-in-law of high bidder at 
public sale does not present such conflict of interest 
as to disqualify hirn from voting on confirmation 
of the sale. Calloway v. Wildwood Crest, et als .... 


CONSIDERATION 
The consideration of love and affection is sufficient 
consideration to support an assignment from a hus- 
band to his wife. Sweeney v. Veneziano 


CONSTITUTIONAL LAW 
Art VIII, Sec. III, Par 3 of the Constitution prohibits 
donations by the State, County or Municipality to 
railroads or other private corporations but does 
not prohibit appropriations for a public purpose. 
Hill v. Summit, et al 
The purpose of veteran’s organizations is patriotic 
and therefore public. Hill v. Summit, et al 
N.J.S. 40:60-40.1 authorizing municipalities to sell 
unneeded lands to veterans’ organizations for such 
consideration as they shall deem advisable, and a 
sale thereunder for a nominal consideration, do not 
violate Art. VII, Sec. III, Par. 3 of the Constitution. 
Hill v. Summit, et al 
Appointment of counsel amicus curiae to confer with 
defendant as to plea submitted does not satisfy 
constitutional right to counsel. State v. Ercolino ... 
Constitutional right to counsel extends to and in- 
cludes time of sentence unless previously waived. 
State v. Ercolino 
Where the circumstances entitle a defendant to the 
issuance of process for attendance of an absent 
witness, defendant should be allowed a reasonable 
time for making process effectual, but this consti- 
tutional right may be waived, as by failure to apply 
for production of a previously known witness, until 
late in the trial. State v. Smith 
The plea of double jeopardy is, in a proper factual 
setting, available to a defendant charged with mul- 
tiple offenses under the Motor Vehicle Act. State 
v. Francis 
A defendant who continuously and uninterruptedly 
operates his car recklessly through several mun- 
icipalities cannot be prosecute? separately in each 
municipality. State v. Francis 
A charge of passing stop signs in a second munici- 
pality which occurred during a reckless driving 
activity does not constitute double jeopardy after 
a conviction of reckless driving in the first mun- 
icipality. State v. Francis 
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Constitutional Law, Cont’d 
The tests of double jeopardy are whether the evi- 
dence necessary to sustain the second charge would 
have been sufficient to secure a conviction on the 
first, or whether “the fact prosecuted” is the same 
or the offenses charged part of “the same criminal 
transaction.” State v. Francis ................... 270 
The parents’ constitutional freedom of religion, is 
subordinate to the paramount interest and right of 
the State to act in order to protect the welfare of 
a child and its right to survive. Child Welfare v. 
WRCRUMNR IRR lee Sie fence ocr ox a ers: 3.'s) cj ool sta asc soearan See TO TAT SISLA LS 287 
A judgment of acquittal in a county court after trial 
de novo on appeal from a municipal court convic- 
tion, is not appealable by the State, on principles of 
double jeopardy, though the trial was solely on the 
stenographic record below and the acquittal was 
based solely on a question of law. State v. Fiore .. 485 
The county court on an appeal and trial de novo from 
a municipal court conviction acts as a court of 
original jurisdiction and not as an intermediate 
appellate court. State v. Fiore ................... 485 
Mapp v. Ohio: The Effect on State Criminal Prose- 
cutions, by Hon. Edward V. Martino, Camden 
County Count Judge... ue. asks cae cd ea us oe 485 
RS. 39:1-1 is not unconstitutional for vagueness or 
uncertainty nor because it imposes on the motorist 
the duty to look ahead and determine whether the 
next 600 feet constitutes a residence district. State 
RII Acros a i iad weaned acre Senn eae awe 533 
Ordinance providing for municipal improvement for 
which assessments will be made does not constitute 
deprivation of property without due process merely 
because particular property has no present need 
for the improvement. Csaki v. Woodbridge ....... 545 
No hearing is required before State Board of Healt 
makes finding of need for sewer system under RS. 
40:1-16(g). Csaki v. Woodbridge ................. 545 
In making finding under R.S. 40:1-16(g) and adopting 
ordinance for installation of sewer system, action is 
properly grounded on area basis and not piece- 
meal or lot by lot basis. Csaki v. Woodbridge .... 545 


CONTEMPT 
The power to treat the giving of false testimony as 
criminal contempt should not be exercised unless 
the falsity is admitted or otherwise appears incon- 
trovertibly. In re Malisse ........ 
Criminal contempt should not be used as a substitute 
for a prosecution for perjury or false swearing. 
In Te MAANSSE . .. 2... ccc otes 
Where witness repudiates his unsworn statements 
previously given and claims they were false and 
exacted by threats, he is entitled to indictment 
and trial by jury in prosecution for perjury and 
should not be adjudged guilty of criminal con- 
tempt Ti Be MANSSE ik icin cide desea serecuss 155 
A father’s violation of a support order is not a de- 
fense to a contempt of the mother for failure to 
abide by a decree determining the father’s visita- 
tion rights. Schwartz v. Schwartz ............... 349 
While punishment for contempt of the parent should 
not be blended with or intertwined with custody 
of the children into a single disposition, mere fact 
that contempt and visitation adjudications are con- 
tained in the same order does not create an infer- 
ence of such blending. Schwartz v. Schwartz .... 349 
Improper blending of contempt and custody adjudi- 
cations does not invalidate the conviction for con- 
tempt but goes only to the punishment. Schwartz 
v. Schwartz 
A conviction for contempt three years after the con- 
temptuous disobedience of a visitation order, is not 
merely by reason of the delay invalid, where con- 
temnor was not prejudiced thereby and the delay 
was not due to the court's laches. Schwartz v. 
OR AI eo 5 os eis hee 
Sentence for contempt should not be deferred where 
there is no nexus between the deferment and 
obedience to the court’s order and the defendant 
cannot purge herself of the threat of punishment. 
SOMWArtS: Vi, SCNWALIZ <5 s5c.sc cme cone Seen ew ome 349 


CONTRACTORS 


The provisions of the construction safety code as to 
ladders are applicable to a general contractor who 
had the duty to, did supply, and was in charge of 
the ladder at the time though he was not in charge 
of the actual work for which it was being used at 
the time. Hardman v. Ford, et als ................ 618 


95 CONTRACTS 


Held, on facts, plaintiff agreed to take modified 
promise of third party in substitution for original 
promise of defendant, and this constituted both a 
novation and accord and satisfaction discharging 
defendant. Mayfair v. Kruvant .................. 2 
_ Several writings forming essentially a single trans- 
action should be construed together even when the 
parties are not the same, if the instruments were 
known to all the parties. Mayfair v. Kruvant ..... 
Where a creditor by a contract with a third person 
' agrees to the immediate discharge of the original 
debtor in consideration of a promise by the third 
person, or agrees to a substitution of a duty as- 
sumed by a third person for the duty of the debtor, 
there is a novation discharging the original debtor. 
Magtair wv: Weruvant: «o.oo cs occ dbs bc c.cteeucls veers 2 
Assent by the original debtor to his discharge is not a 
requisite of novation. Mayfair v. Kruvant ........ 
Where contract provides party’s accountants shall 
determine net profit, which determination shall be 
conclusive, their determination, though subject 
to judicial review should stand in absence of bad 
faith, unreasonable departure from approved ac- 
counting practices, or obvious erroneous construc- 
tion. Smith v. Peninsula .....................00. 95 
While a contract whereunder a contractor agrees to 
take all precautions necessary to protect his em- 
Ployees is not one of indemnification for the owner, 
it will create a cause of action for damages in 
favor of the owner where an employee is injured 
as a result of the contractor's breach of this provi- 
sion, though the owner’s negligence also caused 
the injury rendering the owner liable to the in- 
jured employee. Rommell v. U.S. Steel v. Com- 
mercial 
Where owner is liable to employee of contractor for 
negligence and contractor is liable to owner for 
breach of contract which contributed to the injur- 
ies, principles of comparative negligence will apply 
_ to liability of contractor to owner. Rommell v. 
'@ US. Steel v. Commercial ...................0-05: 118 
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An ante-nuptial parol agreement or promise made in 
consideration of marriage is unenforceable and 
foregoing of such a promise does not constitute a 
valid consideration for a subsequent promise. Gil- 
DRE: Wet GO oe die cree aceon teceeaacmneerene 154 

An ante-nuptial settlement agreement for which 
part of the consideration is marriage or a promise 
of marriage is unenforceable unless in writing and 
signed by the party to be charged therewith. 
Gilbert v. Gilbert ..... 


To constitute the written memorial of an ante-nup- 
tial agreement required by the Statute of Frauds, 
a will must refer to or show a connection with the 
agreement and contain the essential terms thereof 
with such certainty that recourse to parol evidence 
is not needed to establish the intention of the 
parties. Gilbert v. Gilbert 

Mere reference in will to a person as “who will 
soon be my wife,” is not sufficient to make the will 
a written memorandum of an alleged ante-nuptial 
agreement. Gilbert v. Gilbert ..........scccceees 154 

A party is not barred from asserting a contractual 
default by his adversary merely because he did 
not know thereof or rely thereon when he acted 
originally. Asplund v. Marjohn ................. 155 

A contract which is illegal and void cannot acquire 
legal validity by being incorporated in a consent 


judgment. Midtown v. Madison ................. 329 
A consent judgment based on an illegal and void 
contract will be set aside. Midtown v. Madison ... 329 


Failure of performance of a particular provision of a 
contract, such as payment, does not ipso facto 
render the entire agreement void, but merely 
renders it voidable at option of the party for whose 
benefit the provision was inserted by manifesta- 
tion of intent to annul same; and in absence of such 
manifestation it continues in force as to its other 
provisions. Bak-A-Lum v. Alsco ..............-. 409 

Statement by principal that he cannot prevent agent’s 
continued conduct amounting to a breach of prin- 
cipal’s contract with third party constitutes an 
anticipatory breach entitling third party to treat 
contract as terminated though principal offers to 
indemnify third party for damages incurred by 
such continued breach. Ross v. Linden ........... 411 

Held, plaintiff made out a jury case on breach of 
warranty of fitness, in claim of lung cancer caused 
by smoking Chesterfield cigarettes. Pritchard v. 
Biggett: Ge PiGeUs 66.62 cdo < cwnperneeeciunrndace 557 

Where agreement or order fixes date of closing title 
but not hour or hours, parties have at least until a 
reasonable hour on the day fixed in which to per- 
form and in circumstances present, offer to close 
made at 5:50 P.M. was reasonable and timely. Elm 
Land Co. v. Glasser and Boyce Realty ........... 558 

Equity will relieve a purchaser from forfeiture for 
failure to strictly comply with the terms of his con- 
tract if the failure was not deliberate or flagrant 
and there are no overriding equities. Elm Land Co. 

v. Glasser and Boyce Realty . 


The fact that an agreement is designated as an “in- 
denture of lease” is not conclusive; equity will 
look at the substance, not the form. 405 Monroe 
Corp. vw: Ashitw Park .. .i.0cicssceaaesanssesewns 583 

A contract which calls for performance to a third 
person inures to his benefit though he is not speci- 
fically named therein and regardless of whether the 
promisee’s purpose was to benefit himself or the 
third person. Sweeney v. Veneziano .............. 595 

Contracts of Adhesion and the Freedom of Contract: 

A Comparative Study in the Light of American and 
OGRA Ne ois Foes we Dewi eee anew ueees 645 

The rule that several instruments relating to the 
same transaction may be treated as a single con- 
tract does not apply to separate loans with separate 
security. Eichler v. Hillside Nat'l Bank .x......... 661 


Where seller of real estate under contract which 
conditions same on buyer’s procuring F.H.A. mort- 
gage arbitrarily refuses to cooperate in the securing 
thereof by refusing to sign a form required by 
F.H.A. regulations, this amounts to a breach of the 
contract entitling the buyer to damages and the 
broker to commissions. Mathis v. Yarak v. Ross ... 674 

A real estate broker who under a contract for the 
sale of realty contingent on procuring of a mort- 
gage loan holds the deposit under a provision 
therein that it be returned to the buyer if the con- 
tingency is not met or be paid to the seller less 
brokerage if the contingency is met or waived, 
holds same in escrow as agent for both the pur- 
chaser and seller and is obligated to return same 
to the purchaser on demand, without deduction of 
commissions, after breach of the contract by the 
seller preventing fulfillment of the contingency. 
Mathis v. Yarak v. Ross .... 


558 


CONTRIBUTION 


It is not necessary for a defendant to assert a claim 
for contribution against a joint tortfeasor in order 
to be entitled to a credit for the pro-rata share of 
the liability of the joint tortfeasor with whom the 
plaintiff settled. Gottfried v. Temel’s Restaurant .. 522 
A tortfeasor who settles with plaintiff prior to judg- 
ment is not entitled to contribution from joint tort- 
feasors. Nilson v. Moskal v. Madison, et al and 
Pepsny v. Moskal, Madison and Burlew .......... 605 


CORPORATIONS 


One asserting de facto existence of a corporation 
must establish (1) existence of a law under which 
it could have been incorporated (2) a bona fide 
attempt to incorporate as prescribed by the statute 
and (3) that there has been an actual exercise of 
corporate powers. Asplund v. Marjohn .......... 155 
Officer of corporation is entitled to the reasonable 
value of his services for the corporation though 
his salary was never formally fixed and there was 
no accrued salary account. Rickenbach v. Noecker 198 
A corporation is not excused from responsibility 
because it acts through a controlled subsidiary. 
Bak-A-Bamt V.. Ais66 |... co.cc vcs ccwantnwisucenannd 
Held, service on corporation via Secretary of State 
under N.J.S. 14:13-14 is defective where no affidavit 
of inquiry was filed and incomplete inquiry was 
made to determine whether service under R.R. 
4:4-4(d) was possible. Finkel v. Cumberland Realty 
COG Ris a pice hei wkd isicad ian rnecueuee rue 473 
An affidavit of inquiry should be filed before resort- 
ing to service via the Secretary of State under 
N.J.S. 14:13-14. Finkel v. Cumberland Realty Co. 
rat | Se eee ae ee ae 
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Service of process upon a corporation via the Secre- 
tary of State under N.J.S. 14:13-14 is only to be 
invoked when the normal procedure for such ser- 
vice provided by R.R. 4:4-4(d) is proven to be in- 
applicable. Finkel v. Cumberland Realty Co. et al 


~~. Dissenting Stockholders Appraisal Rights in New 


Jersey, by Arnold Koenig ....................... 


COUNSEL FEES 
In action to have deed declared an equitable mort- 
gage and for accounting it is error to allow coun- 
sel fees as there is no fund in court. Smith v. 
SANUS os ssa ns eideadnnncsaekeous Kone eae 
Only attorneys retained by an assignee for the bene- 
fit of creditors after prior court approval can be 
allowed counsel fees or compensated for their 
services. In Re Xaviers ............ccccccccccces 
The 20% limitation on commisg‘ens and allowances 
to assignees for the benefit of creditors imposed by 
N.J.S. 2A:19-43, does not include nor apply to 
allowances to counsel. In Re Xaviers ............ 
The 20% limitation imposed by N.J.S. 2A:19-43 in- 
cludes expenditures for which the assignee seeks 
reimbursement. In Re Xavier .................... 
While an indemnitee under a save harmless agree- 
ment may be entitled to indemnification for coun- 
sel fees and costs incurred in defending an action 
contemplated by the agreement where the in- 
demnitor encourages him to defend and the de- 
fense is for the benefit of the indemnitor, he is 
not entitled to such indemnity where his position 
is antagonistic to that of the indemnitor or where, 
absent real conflict of interest, he declines the 
services of the indemnitor’s attorney. McCandless 
V.. Higsint: Ge: Dea << sco. cin c< oieccs cbssns cs aeudes 
The Statutory prohibition of R.S. 14:15-4 barring ac- 
tions in our courts on contracts made in our state 
by foreign corporations which have not obtained 
a certificate of authority to do business here is not 
applicable to a trustee in bankruptcy of such cor- 
poration. Okin v. Gosman, Ine. .................. 


COURTS 


Annual Report of Administrative Director of the 
Courts 


CREDITOR’S RIGHTS 


A creditor who has unappropriated money of his 
debtor in his hands, such as a debt due the debtor 
by the creditor, may apply such moneys in pay- 
ment of the debt due him, by setoff, and is not 
obligated to pay same to create a fund for general 
creditors of the debtor. Guarantee v. Tandy & Allen 

A surety under a subcontractor’s performance bond 
is not thereby an assignee of the subcontractor’s 
rights against the general contractor and is not 
thereby subrogated to the rights of the general 
contractor but is on payment after default by the 
subcontractor subrogated only to the rights of 
the subcontractor and stands in his shoes. Guar- 
anilee.-v.. TAOGy GAO. oo. i ccs eee sae 

General contractor's right to set off against moneys 
due subcontractor claims general contractor has 
against subcontractor is superior to right of sub- 
contractor's surety to such moneys. Guarantee v. 
yes ey. ||) | ena aie mcm mime vise 2. 

A taxicab license issued by the City of Newark 
under its ordinance may be levied upon and sold 
under an execution issued against the licensee 
subject to approval of the transferee by the licens- 
ing authority. McCray v. Chrucky ............... 

The statutes governing executions are to be liberally 
construed in favor of creditors. McCray v. Chrucky 

A license which relates to personal character or skill 
and is not transferable, is not subject to execution 
and levy; but a license which though related to 
personal character or skill is transferable and 
creates an exclusive valuable right to engage in a 
business or trade, is subject to execution, levy and 
sale though approval of the transferee by the 
licensing authority is required. McCray  v. 
CHOUCRS © oni. ci cicie ct ccdunadcuseserneeae eee 

The lien of the United States for taxes is no greater 
than the right of the taxpayer in the fund or 
property involved. Board of Ed. v. Aiken et als ... 

The extent and priority of a federal tax lien is deter- 
mined by the State law as to the rights of the 
taxpayer. Board of Ed. v. Aiken et als .......... 

A federal tax lien filed before an assignment of 
moneys to become due under a contract has pri- 
ority over the assignment. Board of Ed. v. Aiken 
CU ee os cee dn cdksuadda vies ewedanus dae one 

A federal tax lien against a contractor has priority in 
the contract funds due on completion over claims 
of materialmen who have not filed timely notices 
of lien claims, whether the contract be for a public 
or private project. Board of Ed. v. Aiken et als ... 

While a surety who has completed construction after 
the contractor has defaulted has priority over a 
federal tax lien against the contractor in regard 
to the contract proceeds, this does not apply where 
the contractor completed performance. Board of 
Eek 0 ING CRM sc oko Sans oe cmeowauntaneesan 

The equitable trust theory under which funds allo- 
cated for a public project may be deemed a trust 
for payment of materialmen, laborers, and others 
whose work makes the fund payable, does not 
apply where there has been no fund physically 
segregated for that purpose and nothing in the 
source or origin of the funds limiting their dis- 
bursement to the designated purpose. Board of Ed. 
Wa ARUN CU Beis 6.0 ic olarn arwuco ania vo nk Re ag ae 

Funds payable by a public agency from its general 
appropriation for performance of a contract en- 
tered into by the agency under its general powers 
are not subject to an equitable trust for material- 
men. Board of Ed. v. Aiken et als ................ 

The trust created by the Public Trust Act for ma- 
terialmen and laborers applies only where the 
monies have been paid by the governmental body 
to the contractor and not where the monies have 
been interpleaded. Board of Ed. v. Aiken et als .. 

Wage claimants have a priority in the receivership 
of an insolvent corporation ahead of all lien claim- 
ants except the mortgage holders specified in 
N.J.S.A. 14:14-21. Appel v. Republic ............. 

Wage claimants have a priority by virtue of N.J.S.A. 
14:14-21 over the claim of a landlord for rent due 
from the insolvent corporation though the land- 
lord distrained prior to the receivership. Appel v. 
Republic 
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Creditor’s Rights, Cont’d 


In order for a creditor to secure a priority in funds 
realized by the receiver from the sale of assets 
alleged by the creditor to have been the property 
of the creditor, the creditor must positively ident- 
ify the assets as his property. Baisch v. Publishers 

The doctrines of confusion of goods do not apply 
against a receiver of the confusing debtor. Baisch 
v. Publishers 

A junior judgment holder who validly executes on his 
judgment and levies upon the debtor’s property 
before execution and levy by a prior judgment 
holder, obtains priority over the prior judgment 
holder but not over intervening mortgages on the 
property. Silver v. Williams, et al 

A purchase money mortgagee has priority over pre- 
vious judgments against the purchaser. Silver v. 
SP RUREIDEIT ER MG IINS co on o.ntn'd Src os Sie whee wishewinre rece ote 

A judgment obtained on a debt secured by a mort- 
gage does not merge the mortgage nor become a 
lien on the mortgaged property and cannot be the 
basis of an execution and levy on the property. 
Silver v. Williams, et als 

A creditor without notice who secures and dockets a 
judgment against an assignor for the benefit of 
creditors before the assignment is recorded obtains 
a valid lien upon the realty of the assignor though 
the judgment is subsequent to the assignment. In 
re Ridge Estates 


CRIMINAL LAW 
An indictment must contain sufficient facts to identify 
the accusation so that the accused cannot be in- 
dicted for one offense and tried for another. State 
v. Fromm 
On indictment charging falsification and alteration of 
“documents” in violation of N.J.S. 2A:136-1, with- 
out identifying or describing them except as to 
whom they belonged and the dates between which 
the offenses were allegedly committed is fatally 
defective for uncertainty. State v. Fromm 
The doctrine that in indictments for misdemeanors 
created by statute it is sufficient to charge offense 
in the words of the statute is subject to the quali- 
fication that the facts must be set forth with suf- 
ficient clearness and certainty to apprise the ac- 
cused of the offense of which he stands charged. 
State v. Fromm 


Errors in an indictment which are a mere matter o 
form are amendable. State v. Wines and Palumbo 
An erroneous statutory reference in an indictment 
may be corrected by amendment to the correct 
statute covering the offense described by the words 
of the indictment. State v. Wines and Palumbo .. 
A sentence or acquittal for an offense not charged in 
an indictment is void and hence forms no basis 
for a claim of autrefois convict or acquit. State v. 
Wines and Palumbo 
Where a defendant has served time on a sentence 
attributable to an offense on which he was properly 
convicted as well as to one of which he has been 
improperly convicted, such service does not estop 
the State from thereafter amending the indictment 
to eliminate references to the offense of which he 
was improperly convicted. State v. Wines & 
Palumbo 
Where conviction is reversed for trial errors, defend- 
ant may be retried for the offense established by 
the conviction and court has same power to amend 
indictment as originally subject only to limita- 
tions of autrefois convict or acquit and restrictions 
imposed by the mandate and opinion on reversal. 
State v. Wines and Palumbo 
An appellate court has the right on appeal to review 
and revise a sentence where it is manifestly exces- 
sive, even though within authorized statutory lim- 
ats. State vy. Johnson ef als 2.6... .cececsscesed 


Abduction and kidnapping are existing separate 
crimes with the statutes merely overlapping in 
some instances, and the prosecution has the right 
to elect under which statute it will proceed where 
the facts fit both. State v. Johnson et als 

It is neither impossible nor necessarily illegal for two 
or more statutes, because of overlapping, to define 
and punish the same act. State v. Johnson et als .. 

The forcible carrying away of a woman for purposes 
of rape falls within both the abduction and kid- 
napping statutes. State v. Johnson et als .......... 

The mandatory minimum of 30 years for kidnapping 
pleces upon the prosecution the moral obligation 
not to indict under this statute unless the crime 
warrants such severe punishment. State v. Johnson 
et als 

Where defendants were convicted of rape and kid- 
napping done in perpetrating the rape, consecutive 
sentences for the two offenses were on facts here, 
excessive, and sentence reduced to 30 years on 
the kidnapping with rape sentence to run con- 
currently. State v. Johnson et als 

Consolidated trial of eleven defendants each charged 
with rape and kidnapping in same “transaction” 
is not plain error. State v. Johnson et als 

On trial of indictment for receiving stolen property 
variance between indictment and proofs as to 
identity of legal owner is not fatal and defendant 
can be legally convicted thereon. State v. Chatt .. 

Where an acquittal is obtained by defendant on his 
own motion, he is estopped from thereafter advanc- 
ing on a claim of double jeopardy any theory in- 
consistent with the theory advanced or position 
taken to secure his first acquittal. State v. Chatt .. 

Where defendant cbtains acquittal on ground of fatal 
variance between indictment and proofs, he is 
estopped from subsequently asserting variance was 
not fatal and that reindictment constitutes double 
jeopardy. State v. Chatt 

It is improper for the prosecutor to cross examine a 
defendant as to or elicit from him by cross exam- 
ination information as to prior charges as disting- 
uished from convictions, and such conduct may 
constitute plain error. State v. Arvine 

It is prejudicial error, in a criminal proceeding, to 
admit into evidence directly or indirectly, the 
results of a lie detector test save possibly where 
defendant consents to same. State v. Arvine 

Held, court committed plain error in admitting test- 
imony of details of and questions and answers 
given at a lie detector test taken by defendant 
though excluding results. State v. Arvine 
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While comment on an assured’s failure to take the 
stand is ‘improper where the inculpatory facts 
proved by the state are purely circumstantial, such 
comment is permissible where there is direct evi- 
dence of facts circumstantially implicating him 
which he can of his own knowledge deny or ex- 
plain. State v. Bassano 

Whether in prosecution of corporate officer for il- 
legal payment of corporate money fact that cor- 
poration might have paid the same amount to 
others lawfully and hence suffered no treasury 
loss, or that officer believed corporation would 
gain by the illegal use of its moneys, constitutes 
defense, not decided. State v. Croland 

Where a defendant is fined for failure to support his 
destitute wife and children, under N.J.S. 2A:100-2, 
he may be kept in prison until the fine is paid, 
remanded or worked off at $3 per day under 
N.J.S.A. 2A:164-18 and 2A:166-16, though the court 
directed payment of the fine to the wife or children. 
state v. Johnson 

A sentence and fine imposed under N.J.S. 2A:100-2, 
and any violation of parole thereunder, are en- 
forceable in the same manner as in any other 
criminal case, though the fine be ordered paid to 
the destitute wife or children, such order being 
in addition to civil remedies allowed by the Act. 


moral turpitude though, depending on the under- 
lying facts, it might involve same. State Board of 
Medical Examiners v. Weiner. .............+000+5 
A judgment of acquittal in a county court after 
trial de novo on appeal from a municipal court 
conviction, is not appealable by the State, on 
principles of double jeopardy, though the trial was 
solely on the stenographic record below and the 
acquittal was based solely on a question of law. 
State v. Fiore : 
The county court on an appeal 
from a municipal court conviction acts as a court of 
original jurisdiction and not as an intermediate 
appellate court. State v. Fiore .. 
Mapp v. Ohio: The Effect on State Criminal Prose- 
cutions, by Hon. Edward V. Martino, Camden 
County Court Judge .. Mee ve seeee 
A revolver and knife found in defendant’s premises 
are not admissible in evidence on a charge of book- 
making, and under circumstances here, their ad- 
mission constituted prejudicial error requiring re- 
versal. State v. Tamburello 
Evidence by raiding officers as to telephone calls re- 
ceived by them on defendant's telephone while in 
the raided premises is admissible if the caller suf- 
fiently identified defendant and the substance was 
material to the charge involved. State v. Tambur- 
ello 
All sentences to the reformatory under N.J.S. 30:4- 
148 must be for an indeterminate period up to the 
maximum term set by statute for the crime in- 
volved where such maximum is less than 5 years, 
and the court cannot in such cases set a maximum 
period of detention less than the statutory maxl- 
mum. In re Nicholson 
Under R.R. 3:5-5(b) (2) an objection that the indict- 
ment returned differs from the crime charged in 
the original complaint is an objection which must 
be raised before trial or will be deemed waived. 
State v. Hubbs 
There is no merit in claim that verdict and judgment 
of guilt rendered after fair trial on indictment 
for embezzlement should be set aside because orig- 
inal complaint was for obtaining money under 
false pretenses. State v. Hubbs 
The test as to sufficiency of a case based solely on 
circumstantial evidence is now merely whether the 
evidence in its entirety, with all legitimate infer- 
ences therefrom, is such that the jury could prop- 
erly find, beyond a reasonable doubt, that the de- 
fendant committed the crime. State v. Hubbs 
Fraudulent conversion of the money or property of 
another is an essential element of embezzlement 
and while mere failure to return money entrusted 
to one is not ipso facto embezzlement, it is evidence 
thereof which with other evidence may establish 
fraudulent conversion. State v. Hubbs ............ 
Legal validity of claim that embezzlement cannot in- 
here as to moneys fraudulently received in the first 
instance, questioned but not decided. State v. 
RUNESIOS aia ps pce scaiae os us see's Gs AS are eee was ete ae 
The policy favoring secrecy of Grand Jury proceed- 
ings does not bar disclosure of such proceedings 
where justice so requires, as where the State itself 
uses part of the testimony before the Grand Jury. 
State v. Moffa .... 
A defendant cannot be confined to so much of the 
scene of the crime as the State believes to be rele- 
vant, and is entitled to a full view before trial un- 
less there is outweighing cause contra. State v. 
Moffa 
While R.R. 3:5-11 bars pretrial inspection of state- 
ments obtained by the prosecution from a witness, 
testimony given by the witness before the Grand 
Jury in which defendant allegedly committed the 
crime charged is not within this prohibition as it*is 
part of the scene of the crime itself. State v. Moffa 
A defendant charged with subornation of perjury 
before a Grand Jury is entitled to pretrial inspec- 
tion of all of the testimony given before the Grand 
Jury by the witness allegedly suborned. State v. 
Moffa 


DAMAGES 


Punitive damages are recoverable for a wilful and 
wanton disregard of another's rights. or for a mal- 
icious trespass or other wrong. La Bruno v. Law- 


trespass to realty either actual malice or an act 
accompanied by a wanton and wilful disregard 


of the owner's rights must be established. La 
BSGIND Vc EBWRERDS so hee woes cane anus aod ane ee oes 
While a trespass committed by mistake will not 


justify an award of punitive damages, it may be 
aggravated by subsequent conduct demonstrating 
a wilful and wanton disregard of the owner's rights 
warranting punitive damages. La Bruno v. 
Lawrence — 
Held, on facts, surveyor who-erroneously stake 
boundary line and then stubbornly refused to 
check and correct his error, is liable for punitive 
damages for trespass caused by erection of fence 
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on the staked line but contractor who erected 
fence and owner who ordered same not so liable. 
La Bruno v. Lawrence 
Where owner is liable to employee of contractor for 
negligence and contractor is liable to owner for 
breach of contract which contributed to the in- 
juries, principles of comparative negligence will 
apply to liability of contractor to owner. Rommell 
v. U.S. Steel v. Commercial 
The general measure of damages 
personal property in the stream of commerce is 
the difference in mark_. value before and after the 
damage, but where there is no market for the com- 
modity the measure is the difference between its 
actual value ‘cost plus transportation) at the time 
and place of injury immediately prior thereto, and 
the value received on its resale or salvage value 
if not sold. Associated v. Dixon v. Glens Falls .... 
Where damaged personal property can be repaired 
at less expense than the difference in value before 
and after damage, the repair expense is the measure 
of damages. Associated v. Dixon v. Glens Falls ... 


for damage to 


DEATH ACTIONS 
Whether a cause of action exists against an alleged 
tortfeasor under the death act for causing pre- 
natal death not decided but letters of administra- 
tion ad prosequendum ordered issued without pre- 
judice so that the question may be properly raised 
and argued in the resulting adversary proceeding. 
In re Baby Strong 
Mortality and Life Expectancy tables should not be 
used in the charge unless they have been formally 
introduced in evidence, and then with the qualify- 
ing instruction that they are only prima facie proof. 
Housen et:als v. Olesicy, etrale o.oo. sec eeu once ce 
The determination of who are the beneficiaries and 
the distributees of a recovery under our Death Act 
is determined by our law and not the law of dom- 
icile of the decedent. Di Medio v. Port Norris .... 
While the law of the domicile may govern the status 
of a person with relation to the decedent, where 
such law as well as our law declares a child to be 
illegitimate such child is not one who for whose 
benefits a death action for the death of his putative 
father can be maintained under our Act. Di Medio 
SOU ORRES ooo k shaisetn actre mora d shawnee gree meee 
Under our present Death Act, recovery can be had 
for any persons entitled to inherit the intestate’s 
personal property under our law. De Medio v. Port 
Norris 


DECLARATORY JUDGMENTS 


Though a plaintiff has standing to institute a declar- 
atory judgment action, the court may in its proper 
discretion refuse to render a declaratory judgment. 
Hildebrandt et als v. Bailey et als ............... 

While a declaratory judgment will be rendered on an 
ordinance unconstitutional on its face, it will not be 
rendered on one the invalidity of which depends on 
circumstances and facts which are not present and 
may not occur. Hildebrandt et als v. Bailey et als.. 

The rule that a declaratory judgment will not be 
rendered except where an actual controversy is 
presented applies especially to actions for a declar- 
ation that a public employee's civil rights are 
infringed or involving questions of constitution- 
ality. Hildebrandt et als v. Bailey et als 

Issue as to extent of liability between “excess” cov- 
erage carriers where negligence suit is pending 
against insured and it appears that judgment or 
settlement would exceed primary coverage. is one 
of sufficient immediacy and reality to justify de- 
claratory judgment. Hartford v. Selected .. os 


DEFAMATION 


The existence of a qualified privilege to make a defa- 
matory communication depends on whether the 
maker reasonably believed circumstances existed 
which cast on him the duty of making the com- 


Malice defeats a claim of qualified privilege to de- 
fame. Metalsalts v. Weiss 


DEFAULT JUDGMENTS 


Application for entry of final judgment after default 
on unliquidated claim is governed by R.R. 4:56-2(b) 
whether default was entered under R.R. 456-1 or 
ater cot OULIAS Vo HATTIS: oo. cna civic oes 

On application for entry of final judgment after de- 
fault in unliquidated damage case. court may in 
its discretion require proof of liability. Douglas v. 
Harris 

Court properly exercises its discretion to require 
proof of liability on application for final judg- 
ment after default under R.R. 4:27 where Unsatis- 
fied Judgment Fund is involved. Douglas v. Harris 

Requirement that contributory negligence be affirm- 
atively pleaded is properly relaxed when claim 
involves Unsatisfied Judgment Fund. Douglas v. 
Harris 


DISCOVERY 


A defendant cannot be confined to so much of the 
scene of the crime as the State believes to be rele- 
vant, and is entitled to a full view before trial 
unless there is outweighing cause contra. State v. 
Moffa 

The policy favoring secrecy of Grand Jury proceed- 
ings does not bar disclosure of such proceedings 
where justice so requires, as where the State itself 
uses part of the testimony before the Grand Jury. 
State v. Moffa 

While R.R. 3:5-11 bars pretrial inspection of state- 
ments obtained by the prosecution from a witness, 
testimony given by the witness before the Grand 
Jury in which defendant allegedly committed the 
crime charged is not within this prohibition as it is 
part of the scene of the crime itself. State v. Moffa 

A defendant charged with subornation of perjury 
before a Grand Jury is entitled to pretrial inspec- 
tion of all of the testimony given before the Grand 
Jury by the witness allegedly suborned. State v. 
5. C07 2: eee ne ie 8 TUR SA Cel Sy SE NOES ped Be 

A proceeding for discovery under N.J.S. 3A:12-11 
should not be pursued where the plaintiff is able to 
obtain the information as readily in another way, 
as by discovery incidental to a suit to recover es- 
tate property, and the County Court may in such 
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case dismiss such a proceeding. In Re: Estate of 
SOT: <1 [Se en ences: Abo: vA tes : 





Discovery, Cont’d 

No in personam judgment may be entered against a 

3 defendant in a proceeding under N.J.S. 3A:12-11 
and no disputed claim to title of alleged assets of 
the estate may be adjudicated in such case over a 
party's objection. In Re: Estate of Virgilio 
In a proceeding for discovery under N.J.S. 3A:12-11 
the County Court should confine itself to discovery, 
if needed. In Re: Estate of Virgilio 


DISTRIBUTORSHIP 
One who has given an exclusive license to distribute 
products manufactured or distributed by him, will 
be enjoined from selling the products in the given 
territory through a controlled subsidiary though 
a different name be used on the products. Bak-A- 
Lum v. Alsco haeacasives 
Provisions in exclusive distributorship contract that 
manufacturer will on notice take > eetbarla steps 
: to protect licensee from infringement, does not 
establish exclusive remedy of licensee and is not 
362 applicable at all where manufacturer is the in- 
Bak-A-Lum v. Alsco 


362 





i fringer 


DISTRICT COURTS 
Appeals from County District 
by Hon. Mark A. Sullivan 


Court Judgments, 


DIVORCE 
Our courts have no jurisdic in an action for 
; divorce based on pee or ec cauutinicd e desertion 
where the acts of cruelty relied on occurred in an- 
other state which does not recognize such acts asa 
ground for divorce. Fitzgerald v. Fitzgerald 
659 While a iple desertior I et 
1 state ma ive rise to a cause 
tic an here hes either party moves into this state 
within 2 years of the separation, such is not the 
se in constructive desertion: in the former the 2 
5 years separation is a part of the matrimonial of- 
> in the latter it is essentially a waiting period. 
2 Fitzgerald v. Fitzgerald eee say" 
2 N.J.S.A. 2A:34-10 in refe to cause of action 
> 
e) 


ry 8 





begins in another 
of action for deser- 














fense 


rring 
means the matrimonial offense which gives rise to 
the cause of action. ritzgerald v. Fitzgerald 
67: Held, husband is tenant in common with man wife 
1 married after void divorce, where wife subse- 
s quently dies holding realty as purported tenant by 
t entirety with second man. Flammia v. Maller 























































A husband may be estopped from questioning the 
validity of a divorce from him procured by his 
wife, if his conduct led to the obtaining of the 

- decree or for any other reason has been such as 
r to make it inequitable to permit to deny 
. its validity, but mere silence on his part after he 
= we learned of the decree procured without his par- 
n ticipation, will not create estoppel. Flammia v. 
e Maller 7 i Bale eal eee ate 
2 Se one husband cannot assert estoppel against first 
qd a husband's attacking validity of divorce where first 
3) Re iaseryegeed e nothing to lull second into believing it 
‘ _ would not be questioned and second husband did 
7 not pated in reliance on first husband's action. 
3 Flammia v. Maller Oe ee 
e First husband is not in laches in asserting invalidity 
2 a of wife’s divorce promptly after her death in 
si action to be declared heir though divorce occurred 
iS many years before, since the right arose only on 
: her death. Flammia v. Maller yaa 
e A husband is not estopped from asserting his rights 
a as a lawful heir merely because his deceased wife 
gy v suld be estopped from attacking her void divorce 
from him. Flammia v. Maller d 
A tathes's violation of a support order is not a de- 
f to a contempt of the mother for failure to 
a by a decree determi: e father’s visita- 
r tion rights. Schwartz v. Schwart: 2 ne 
ed While punishment for contempt of the parent should 
ae 606 not be blended with or intertwined with — 
ex of the children into a sin disposition, mere fact 
= 06 that contempt and visitation adjudications are con- 
6 d in the same order does not create an infer- 
of such blending. Schwartz v. Schwartz 
, Improper blending of contempt and adjudi- 
“4 cations pata not invalidate the conv: or con- 
tempt but goes only to the punishm hwartz 
oh 398 OPEN oh Nei sscde eds Sts a oie Avid Ste xi lea ae Ba 
“a A husband's obligation to pees a bona fide effort to 
in effect a reconciliation embraces the obligation to 
v. accede to reasonable requests by the wife likely 
_. 398 to prevent recurrence of marital difficulty and is 
re not limited to requests to refrain from doing acts 
g- constituting a marital offense. Gutmann v. Gut- 
Se 1c 1 | ea PEE LEN ANTS: MASE An Pear aE ree were ert tree nae 
ris 398 Constructive desertion is <ctebticball. Ww ann cohabita- 
n- tion is put to an end by misconduct which is itself 
im grounds for divorce. Gutmann v. Gutmann 
v. Where a wife leaves the matrimonial home because 
396 the husband orders her to do so and threatens to 
kill her if she doesn’t, this constitutes a destructive 
iesertion by the husband. Gutmann vy. Gutmann 
he 
le- DOMESTIC RELATIONS 
ial A father’s violation of a support order is not a defense 
Vo. to a contempt of the mother for failure to abide by 
sae oe a decree determining the father’s visitation rights. 
>d- Schwartz v. Schwartz ; tebe 
1gs hile punishment for contempt of the parent should 
elf not be blended with or intertwined with custody 


ry. of the children into a single disposition, mere fact 
on 





aay. om that cortempt and visitation adjudications are 
te- contained in the same order does not create an 
SS, inference of such blending. Schwartz v. Schwartz 
0 es Improper blending of contempt and custody adjudi- 
is cati ons does not invalidate the conviction for con- 
fa (6L *e empt but goes only to the punishment. Schwartz 
v. Sehwartz ....:.... 

ary Held, r 

ae s1€id, arrearages in aiaenaalls: of tions ordere d paid 
ail in lump sum should be ordered held in trust so 
yy. as to preserve the fund for the best interests of the 
6 children. Schwartz v. Schwartz slats wae hat 
-11 Where a defendant is fined for failure to s ein’ his 
> to destitute wife and children, under N.J.S. 2A:100-2, 
ay, he may be kept in prison until the fine is paid, 
es- * remanded or worked off at $3 per day under 
uch N.J.S.A. 24:164-18 and 2A:166-16, though the court 
_ of directed payment of the fine to the wife or chil- 


dren. State vy. Johnson 
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A sentence and fine imposed under N.J.S. 2A:100-2, 
and any violation of parole thereunder, are en- 
forceable in the same manner as in any other 
criminal case, though the fine be ordered paid to 
the destitute wife or children, such order being in 
addition to civil remedies allowed by the Act. 
SOEEIEG Us RUMMNISOED 085 oor a ek cen a5 soln Oe eee ea ee 


DOUBLE JEOPARDY 

The plea of double jeopardy is, in a proper factual 
setting, available to a defendant charged with mul- 
tiple offenses under the Motor Vehicle Act. State 
Francis 

A defendant who continuously and uninterruptedly 
operates his car recklessly through several mun- 
icipalities cannot be prosecuted separately in each 
municipality. State v. Francis 
A charge of passing stop signs in a second municipal- 
ity which occurred during a reckless driving 
activity does not constitute double jeopardy after 
a conviction of reckless driving in the first mun- 
icinahty.. State. vo Francis. .....: ca cnsvse cucnemes 
The tests of double jeopardy are w hether the evi- 
dence necessary to sustain the second charge would 
have been sufficient to secure a conviction on the 
first. or whether ‘the fact prosecuted” is the same 
or the offenses charged part of “the same criminal 


transaction.” Se. Vi PRANCIS: 653s eee es ee 
DURESS 

Money paid under duress is not voluntarily paid 

and hence may be recovered. Ross v. Linden ..... 


Payments are made under duress when they are in- 
duced by wrongful pressure of the payee and the 
payor has no immediate and adequate remedy in 
the courts to resist it. Ross v. Linden 

Exaction by payee’s agent of a commission from a 
supplier from whom payor under terms of con- 
tract with payee must purchase supplies, which 
commission was added to purchase price contrary 
to contract, constitutes when paid by payor exac- 





tion under species of duress known as “business 
compulsion.” Noss: Vi BiInG@ely: je s.2.5) 50.556 25 once ee neeene 
In determining whether a payor has an “immediate 


and adequate remedy” in the courts under the rule 
as to duress, the matter is to be tested by practical 
standards and not literally. Ross v. Linden 


EQUITY PRACTICE 
Where plaintiff takes mortgage on one piece and 
advances money thereunder to corporate mortgagor 
for use of another corporation in acquiring and 
developing another piece on which he could not 
hold Ist mortgage, and plaintiff is a stockholder 
and director of both corporations, such scheme 


constitutes unconscionable conduct and unclean 

hands barring foreclosure of the mortgage as 

against one entitled to reconveyance from the 

mortgagor. Feldman v. Urban, et als ............ 
ESTATES 


A will of a non-resident decedent not probated in the 
jurisdiction in which he died a resident may be ad- 
mitted to probate in any county in which there is at 
the time of probate personal property belonging to 
the estate or evidence of ownership thereof. In 
NO WONG er dei asin 6 5, 0's s, 8 8 O's ee eanera an 

The existence of a | claim by a non -resident's estate 
against an estate being administered and having 


assets here, is sufficient ownership of personal 
property or evidence of ownership here to support 
probate of the non-resident’s will in the same 
COUTICS FEE BE REO oie a Saders:'s «cw orto Sere ae 
Laches of the proponent of a will ‘does not bar 
probate sought for the benefit of other legatees 
as well as the proponent. In re Ewart ........... 
Actions for deceit or fraudulent misrepresentation 
survive the = of the wrongdoer and may be 


st his estate. Pitale v. 





maintained ag Leroy v. 


Romasello 





A personal represer ntative who makes distribution 
to legatees or distributees before payment of 
debts is generally personally liable to unpaid 
creditors prejudiced thereby who give notice of 
their claims within the statutory period. Pitale 
v. Leroy v. Tomasello cn ane walarar 

R.S. 3A:24-3 and 7 providing for orders limiting 


creditors and limiting the personal representative's 
liability, apply to all claims, tort or contract, en- 
forceable by suit terminating in a money judgment. 








Pitale v. Leroy v. Tomas UN's. aS sc cre Sree ee 
An executor who distributes the est: assets with- 
out first obtaining an order limiting creditors 
subjects himself to personal liability to other 


creditors who have claims yet to be presented, such 
liability to general creditors being for a propor- 
tionate share of the estate remaining after payment 
of preferred claims. Pitale Leroy v. Tomasello 
Creditors whose claims are not barred by an order 
limiting creditors cannot sue legatees on their 
refunding bonds. Pitale v. Leroy v. Tomasello 
While an heir is bound by an estoppel against his 
ancestor as to a derivative ris of the ancestor 


"" 
gnt 








claimed by the heir, he is not bound by such 
estoppel where he does not claim in the same 
richt, Planta, vi AVA CR. 2 seo 0 nie wacmro ea garmeerers 
A husband is not estopped from assert g his rights 


as a lawful heir merely because his decease wife 
would be estopped from attacking her void divorce 
from him. Filammia v. Maller 
A monument does not i 
able burial”. Flammia v. Ma 
Absent any express finding « 
fitness or other good cause, the pe 
all the known beneficiaries of the es arson to admin- 
ister same should receive preferer 
pointed as administrator. In re 


“Watson 











Where will results in partial intestacy and fails to 
mame executor, and admini: rator c.t.a. is ap- 
pointed, separate order designating him as general 


administrator is not indispensable. In re Watson 
When known interested persons renounce in favor of 
designated administrator c.t.a., such person should 
also be appointed general adaniniattneel if deemed 
necessary, absent just cause contra. In re Watson .. 
Absent cause contra, the design ated representative of 
the persons beneficially entitled to the estate 1s 
entitled to be appointed administrator as against 
a total stranger to the estate. In re Alexandravicus 
A designated representative of the persons benefic- 
ially-entitled to the estate has the necessary stand- 
ing to attack the appointment of the administrator. 
In re Alexandravicus ........~ 


33 


279 


270 
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Where a dispute arises in the Surrogate’s ‘Court as 
. to appointment of an administrator, the matter 
should, under R.R. 5:3-3, be brought before the 
county court and further proceeding had there or 
under its direction. In re Alexandravicus 
“~~ Fact that beneficiaries of estate are in country behind 
Iron Curtain and may not have beneficial use of 
their distributive shares does not by virtue of N.J.S. 
3A:25-10 justify denial of appointment of their 
designated representative as administrator: appro- 
priate safeguards may and should be incorporated 
in order of appointment. In re Alexandravicus 
A proceeding for discovery under N.J.S. 3A:12-11 
should not be pursued where the plaintiff is able 
to obtain the information as readily in another way, 
as by discovery incidental to a suit to recover es- 
tate property, and the County Court may in such 
case dismiss such a proceeding. In Re: Estate of 
Virgilio 
No in personam judgment may be entered against a 
defendant in a proceeding under N.J.S. 3A:12-11 
and no disputed claim to title of alleged assets of 
the estate may be adjudicated in such case over a 
party’s objection. In Re: Estate of Virgilio 
In a proceeding for discovery under N.J.S. 3A:12-11 
the County Court should confine itself to discovery, 
if needed. In Re: Estate of Virgilio .............. 659 


ESTOPPEL 
A husband may be estopped from questioning the 
validity of a divorce from him procured by his 
wife, if his conduct led to the obtaining of the 
decree or for any other reason has been such as 
to make it inequitable to permit him to deny its 
validity, but mere silence on his part after he 
learned of the decree procured without his par- 
ticipation, will not create estoppel. Flammia v. 
Maller 
Second husband cannot assert estoppel against first 
husband's attacking validity of divorce where first 
husband did nothing to lull second into believing 
it would not be questioned and second husband 
did not marry in reliance on first husband's action. 
Flammia v. Maller 
While an heir is bound by an estoppel against his 
ancestor as to a derivative right of the ancestor 
claimed by the heir, he is not bound by such estop-~- 
pel where he does not claim in the same righe. 
Flammia v. Maller 
A husband is not estopped from asserting his rights 
as a lawful heir merely because his deceased wife 
would be estopped from attacking her void divorce 
from him. Flammia v. Maller 
While estoppel may be urged against a public body 
where the body had authority to make the contract 
but did not properly ecaercise its power, estoppel 
does not apply where the contract was ultra vires 
and void ab initio as being beyond the body’s 
power. Midtown v. Madison ‘ 
Failure to object to apportionment of award for tem- 
peeety disability does not estop petitioner from 
therea fter objecting thereto at final hearing. An- 
ders¢ Well-Built, et als 
percintee requires a showing of reliance causing pre- 
judice. Anderson v. Well-Built, et als 
Neither the doctrine of estoppel nor recovery on 
quanium meruit are applicable against a munici- 
pality where it entered into a contract which was 
ultra vires for lack of requisite appropriation. 405 
Monroe Corp. v. Asbury Park 
Essential elements of estoppel are a representation or 
concealment of a material fact known to the party 
claimed to be estopped and unknown to the party 
claiming estoppel, done with the intent or expecta- 
tion that it will be acted upon by the party claim- 
ing estoppel, and reliance thereon by him in doing 
an act which changed his position for the worse. 
Feldman v. Uvbamw eb 35S 2. 6.03 «262 sees aca tees 
Held, on facts, defendant was not estopped from as- 
serting unenforceability of plaintiff's mortgage by 
foreclosure as contrary to covenant against transfer 
without defendant’s consent. Feldman v. Urban, 
et als 
The doctrine of estoppel is not applied to a govern- 
mental agency performing a governmental func- 
tion, such as a Municipal Redevelopment Agency, 
except in extreme cases to prevent manifest wrong 
and injustice. Feldman v. Urban, et als .......... 
Neither mistake nor an unauthorized act of a public 
official can form the basis of estoppel or waiver 
against the municipality. Feldman v. Urban et als. . 
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EVIDENCE 
Either party on producing a witness to testify to 
facts relevant and competent to the issue involved 
may on direct examination inquire if he has been 
convicted of crime and show the crime even if an 
affirmative answer is given. State v. Holley ...... 3 
While the State may not produce a witness and 
examine him only as to his prior conviction of 
crime in the hope of thereby infiuencing the jury 
as to defendant's guilt, it may so examine a wit- 
ness properly produced by it to give relevant test- - 
imony in anticipation of the defense. State v. 
Holley 
Court may properly limit cross examination to scope 
of direct examination and preclude cross exam- 
ination of plaintiff's witness to establish an assert- 
ed defense concerning which the witness gave no 
direct testimony. Rivera v. Grill 
A statement made by a witness who is not a party 
and whose declarations are not binding as admis- 
sions is admissible only to impeach or discredit the 
witness and is not competent as evidence of the 
facts related therein. Rivera v. Grill 
A copy of a public record of a foreign country is not 
admissible unless certified and authenticated as re- 
quired by 28 U.S.C. 1741. Balazinski v. Lebid 
A declaration by one having personal knowledge, 
made ante litem motem, regarding a matter of 
family relationship in issue, the declarant being 
deagl, is admissible under the pedigree exception 
to the hearsay evidence rule. Balazinski v. Lebid. . 
Declarations as to family relationship made in an ap- 
plication for citizenship, in a will, or to an attorney 
by a deceased declarant are admissible as pedigree 
evidence. Balazinski v. Lebid 
The use of letters rogatory under R.R. 4:18-3 and 
the admission of evidence so procured is proper 
when the letters went through proper channels to 
a country such as the U.S.S.R. which does not 
allow the taking of depositions. Balazinski v. Lebid 106 
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Documents made in a foreign eountry and authenti- 
cated with sufficient compliance with R.S. 41:2-17 
are admissible. Balazinski v. Lebid 


The court has no right to strike a doctor’s testimony 
in toto because it finds the testimony incredible 
in certain respects; credibility is for the jury. 
McCray v. Chrusky & Ciampi 

A complaint containing an ad damnum clause may not 
be submitted to the jury “as a matter of course”, 
but where such complaint was put in evidence for 
a legitimate trial purpose, submission thereof to 
the jury is proper. McCray v. Chursky & Ciampi .. 

Whether other property is reasonably comparable to 
subject property so as to make evidence of sale of 
the former admissible on issue of value of latter 
is within discretion of trial court. State v. Williams 

While the clerk’s entry in the docket of a notation 
of announced settlement of a cause does not have 
the effect of a judgment of dismissal and is not 
conclusive, it is evidence of what transpired. Jan- 
narone v. Calamoneri et als 

While a witness may in a condemnation action testify 
under N.J.S. 2A:88-1 to comparable sales know- 
ledge of which he has acquired from any of the 
sources set forth in the statute, he cannot testify 
from knowledge otherwise acquired. State v. 
SERN OE NIANN Lo Seite ps prs vince tace ip prs iw ie ao eRRCK we elo RMP Cae a ote 

An expert witness in a condemnation action may not 
testify to, nor base his opinion of value on, an ap- 
praisal of allegedly comparable property made by 
another: State: v. GAchWMAN «4 6 ...6.566 000 cc2sccwis 

Proof of a previous mishap is not admissible to 
demonstrate the dangerous nature and character 
of a condition or instrumentality. Miller v. Mus- 
carelle et als 

While proof of a prior accident is admissible to show 
existence of a specific condition long enough to 
bespe2k constructive notice thereof to the owner 
or occupant or to show the fact of actual notice, 
with cautionary instructions against improper use 
of the evidence, it is not admissible where the con- 
tinuance of a visible objective condition is not in- 
volved and the incident does noi of itself bespeak 
actual notice thereof to the defendant. Miller v. 
Muscarelle et als 

Rejection of an expert’s testimony merely because 
his experience was not in the specific industry 
involved is improper absent showing different 
standards would apply. Miller v. Muscarelle et als 

It is improper for the prosecutor to cross examine a 
defendant as to or elicit from him by cross exam- 
ination information as to prior charges as dis- 
tinguished from convictions, and such conduct may 
constitute plain error. State v. Arvine 

It is prejudicial error, in a criminal proceeding, to 
admit into evidence directly or indirectly, the 
results of a lie detector test save possibly where 
defendant consents to same. State v. Arvine ...... 

Held, court committed plain error in admitting 
testimony of details of and questions and answers 
given at a lie detector test taken by defendant 
though excluding results. State v. Arvine 

Evidence of a telephone conversation or of a business 
record of a telephone call is not admissible unless 
the identity of the other party is established by 
direct or circumstantial proof. State v. Bassano .. 

The identity of a telephone caller may be sufficiently 
established to make the conversation admissible 
either by testimony the witness recognized the 
caller’s voice or that the caller identified himself 
and revealed “intimate knowledge” or facts that 
only he would be likely to know, or by other con- 
firming circumstances which make it probable he 
was the caller. State v. Bassano 

Medicolegal Aspects of Electroencephalography .... 

Where information sought by plaintiff is in sole pos- 
session of defendant and defendant fails to answer 
interrogatories with regard thereto, court should 
indulge inference that the information would be 
beneficial to plaintiff. Douglas v. Harris ......... 

Evidence of drinking habits and guilty pleas to 
careless driving tickets admissible. Eschelbach 
yee. $9.3: OF WADD:. 66.0505 se wis eee wees S85 

The test as to whether erroneously admitted evidence 
is reversible error is not whether without it there 
was sufficient to support conviction, but rather 
whether viewed in the entire setting it may possi- 
bly have affected the jury’s verdict, and in deter- 
mining this question the judge’s charge as to the 
evidence must be considered. State v. Tamburello. . 

A revolver and knife found in defendant's premises 
are not admissible in evidence on a charge of book- 
making, and under circumstances here, their ad- 
mission constituted prejudicial error requiring re- 
versal. State v. Tamburello 

Evidence by raiding officers as to telephone calls re- 
ceived by them on defendant’s telephone while in 
the raided premises is admissible if the caller suf- 
ficiently identified defendant and the substance was 
material to the charge involved. State v. Tam- 
burello 

Evidence as to telephone conversations taken or 
heard without mechanical interference with an- 
other’s telephone line is not barred by the Wire 
Tap Statute. State v. Tamburello 

A letter written by an offeror allegedly confirming 
an alleged acceptance and agreement by the of- 
feree, is not admissible against the offeree as con- 
firmation in absence of prior dealings between the 
parties establishing such practice or custom. Fen- 
tron v. Romagnino 

A letter not received in the course of a correspond- 
ence does not place on the recipient a duty to 
answer, and if unanswered is not evidence against 
him, except to prove notice or demand, unless it 
relates to an already existing contract or is part of 
res gestae. Fentron v. Romagnino 

When a particular telephone conversation and the 
parties thereto have been established, evidence by 

’ witnesses as to what they heard one of the con- 
versants say is admissible against the other. Fen- 
tron v. Romagnino 

Whether a typed copy of a microfilm record consti- 
tutes an “enlargement or facsimile” thereof within 
N.J.S. 2A:82-38 not decided. Lubarr v. Royal 
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Where an admissible record has been microfilmed and 
destroyed, a typed copy made from the microfilm 
under the direction and supervision of the witness 
from the microfilm under his control, and verified 
by him as to correctness, is admissible as secondary 
evidence though the typist is not produced. Lubarr 
v. Royal 

When non production of an original record which 
would have been admissible is accounted for, satis- 
factory secondary evidence may be received to 


prove the contents of the original. Lubarr v. Royal 5 


Testimony by defendant as to oral false representa- 
tions made by his co-maker constituting fraud in 
the factum is admissible in suit by holder in due 
course and is not incompetent hearsay. Amsterdam 
v. De Paul 

The work product privilege is limited under our rules 
to an attorney acting as such in the collection of 
facts for his client’s case. Metalsalts v. Weiss ..... 

Attorney-client privilege does not apply to an investi- 
gation conducted by an attorney for his corporate 
employer where he was not asked to do so as a 
legal adviser and it was not peculiarly within the 
province of an attorney. Metalsalts v. Weiss ...... 

The attorney-client privilege applies to communica- 
tions to an attorney only where the strict relation 
of attorney and client exists and the activity is 
peculiarly within the province of an attorney at 
law. Metalsalts v. Weiss 


The introduction of proof of custom or habit seems 
to be conditioned on a showing of corroborating 
circumstances indicating tnat the custom had been 
followed in the particular instance, and where such 
circumstances are shown, such proof is admissible. 
Hardman v. Ford, ©6cals: oo... 3 és cess s0aseus acces 

A defendant in an action to recover property alleg- 
edly belonging to the estate of a deceased, may 
testify to conversations with the deceased. In Re: 


offered to establish the financial condition of the 
debtor shortly before the receivership, is admiss- 
ible and is not within the exclusionary rule of 
testimony concerning a former trial or proceeding, 
where the receiver testifies at the later trial and is 
subject to cross examination. Armel v. Crewick .. 


EXECUTION 


A taxicab license issued by the City of Newark under 
its ordinance may be levied upon and sold under 
an execution issued against the licensee subject to 
approval of the transferee by the licensing author- 
iby: eC raAy: 9; MMC ood 5 5 5 oer ee 

The statutes governing executions are to be liberally 
construed in favor of creditors. McCray v. 
RSRRIRNE Se ch ousscenp, coors ise stra tin ee a eT acs 

A license which relates to personal character or skill 
and is not transferable, is not subject to execution 
and levy; but a license which though related to 
personal character or skill is transferable and cre- 
ates an exclusive valuable right to engage in a 
business or trade, is subject to execution, levy and 
sale though approval of the transferee by the li- 
censing authority is required. McCray v. Chrucky.. 


EXPERT TESTIMONY 


The qualification of experts is for the discretion of 
the trial. court. State v. Williams. . «35:66:06: 
A witness is qualified as an expert if he has peculiar 
knowledge or experience which renders his opin- 
ion founded on such knowledge or experience of 
some aid to the jury in determining the questions 
atissue: State: wi WWalianas |. 5s, <6. siesta wane se 
Experience as appraiser of particular type of realty 
can qualify one as an expert on value of such prop- 
erty though he never made nor has knowledge of 
sales of similar property in the neighborhood. State 
Rey ENR USIUNIIS nics Orb io cashes bin dns ig ind epee eee Re Oe 
Adopt Expert Medical Testimony Principles ....... 
An expert witness as to value of land may qualify as 
such from experience and training though he have 
no personal knowledge of comparable sales and no 
competent evidence thereof is produced. Rockland 
MERION oi ais doy cies bx eco iain Ceee ER ee 
An expert witness qualified by training and exper- 
ience to value land may rely on and testify to 
comparable sales knowledge of which he has ac- 
quired from sources he deems reliable, in fixing 
his opinion of value. Rockland v. Bolo 
Rule of Brokaw case limited. Rockland v. Bolo .... 
A witness may qualify as an expert by reason of 
study without practice or practice without study. 
Rockland v. Bolo 
Rejection of an expert's testimony merely because his 
experience was not in the specific industry in- 
volved is improper absent showing different 
standards would apply. Miller v. Muscarelle et als 


FEDERAL LIENS 
The lien of the United States for taxes is no greater 
than the right of the taxpayer in the fund or 
property involved. Board of Ed. v. Aiken et als... 
The extent and priority of a federal tax lien is de- 
termined by the State law as to the rights of the 
taxpayer. Board of Ed. v. Aiken et als .. 
A federal tax lien filed before an assignment of 
moneys to become due under a contract has pri- 
ority over the assignment. Board of Ed. v. Aiken 
CRBIS 552d oi.% 
A federal tax lien against a contractor has priority 
in the contract funds due on completion over 
claims of materialmen who have not filed timely 
notices of lien claims, whether the contract be for 
a public or private project. Board of Ed. v. Aiken 
et als ; 
While a surety who has completed construction after 
the contractor has defaulted has priority over a 
federal tax lien against the contractor in regard 
to the contract proceeds, this does not apply where 
the contractor completed performance. Board of 
Ed. v. Aiken et als : 


FEES 
Hunterdon Bar Minimum Fee Schedule 
Revised Minimum Fee Schedule Somerset County 

Bar Association 


FORECLOSURE 
Under R.R. 4:82-3 plaintiff's proofs in a foreclosure 
action may be submitted by affidavit unless the 
court or standing master requires otherwise. Spi- 
otta v. Shelter Cove & Reid 
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Where the complaint and plaintiff's supporting affi- 
davit make out a prima facie case entitling it to 
judgment determining the amount due on plain- 
tiff’s mortgage is as claimed, burden is on defendant 
to go forward with proof controverting plaintiff's 
case to the extent that relevant issue of fact is 
thereby raised. Spiotta v. Shelter Cove & Reid ... 

Usury or unjust enrichment are affirmative defenses 
which must be pleaded under R.R. 4:8-3. Spiotta 


¥.Snelter Cove Se eid 6 ess sc sessile n ate pce ee 
FRAUD 
Fraud in the factum wut not fraud in the induce- 


ment is available as a defense even against a holder 
in due course. Bancredit v. Bethea 
A maker of a negotiable instrument who asserts 
fraud in the factum has the burden of establish- 
ing lack of negligence on his part. Bancredit v. 
Bethea 
The defense of fraud in the factum is not available 
to a maker who knowingly creates a negotiable 
instrument but leaves it blank on the understand- 
ing a lesser sum will be inserted than is subse- 
quently done. Bancredit v. Bethea 
Misrepresentation as to quality of merchandise pur- 
chased for which note is given may be fraud in the 
inducement but is not fraud in the factum. Ban- 
credit v. Bethea 
The fraud of a husband inducing his wife to execute 
a mortgage will not invalidate it as against the 
mortgagee unless the mortgagee in some way par- 
ticipated in or knew of the fraud. Lesser etc. v. 
Strubbe et al 
Fact that wife “gratuitously” guarantees loan to hus- 
band and gives security for same does not place 
lender under obligation to inquire whether hus- 
band was committing fraud on wife. Lesser etc. 
v. Strubbe et al 
A lender is not required to insist that a borrower, or 
his wife, secure independent advice. Lesser etc. 
v. Strubbe et al 
An affirmative misrepresentation of a material fact 


will in equity support rescission of the policy 
though innocently made, but concealment of a 
material fact which the insured ought to have 


communicated to the insurer is no basis for avoid- 
ance of the policy absent fraudulent intent. Mer- 
chants v. Eggleston, et al 
Concealment of a fact by an insured will only be a 
basis for disclaimer by the insurer if the insured 
knew the fact was or might be material to the risk. 
Merchants v. Eggleston, et al 
Where policy calls for statements as to “owner” or 
“ownership”, listing of registered owner of auto- 
mobile is not an affirmative misrepresentation 
though equitable ownership was in another. Mer- 
CHARTS VDP SIEStOMVOEAN, bii.o6s.66 cared eres are mo oemeees 
Whether listing of legal titleholder of vehicle as 
“sole and unconditional” owner is an affirmative 
misrepresentation where another has equitable 
ownership thereof not decided. Merchants v. Eg- 
gleston, et al 
Whether one claiming fraud in the factum was free 
from negligence is a fact question depending on the 
circumstances including defendant's lack of read- 
ing ability. Amsterdam v. De Paul 
Fraud in the factum is a good defense to an action 
on a negotiable instrument as against a holder in 
due course, provided there has been no negligence 
on the part of the defendant, whether the fraud 
was perpetrated by the payee or a co-maker. Am- 
sterdam v. De Paul 
Testimony by defendant as to oral false representa- 
tions made by his co-maker constituting fraud in 
the factum is admissible in suit by holder in due 
course and is not incompetent hearsay. Amsterdam 
v. De Paul 
The requirement of “clear and convincing” proof of 
fraud does not apply to an action at law. Armel 
v. Crewick 
Where fraud or misrepresentation is the basis of an 
action at law, plaintiff is called upon to establish 
his claim only by a preponderance of the evidence, 
and a fair inference of the alleged wrongdoing is 
sufficient to put defendant to his proofs. Armel v. 
Crewick 


FRAUDULENT CONVEYANCES 
One asserting a claim at law against a defendant for 
money damages need not first reduce that claim to 
judgment or other lien before filing an action to 
set aside a fraudulent conveyance by the defend- 
ant. Deerhurst v. Meadow, et al 
It is no longer necessary that a creditor have a judg- 
ment or other lien on property before seeking to 
set aside a fraudulent conveyance thereof; the 
claims may be joined or the Chancery Division 
action stayed pending disposition of the Law Divi- 
sion action. Deerhurst v. Meadow, et al 


GOVERNMENT 
Where the state confers on an agency power “to sue 
and be sued in its own name”, this constitutes a 
waiver of the sovereign immunity from suit and 
liability for torts. Sayreville v. N.J. Hway Au- 
RESON iirc ereeeniice Sn eee eee Ota Aero tonee 
By RS. 27:12B-5'(d), which confers on the NJ. 
Highway Authority power to sue and be sued, the 
state waived sovereign immunity on claims against 
the Authority based on breach of public as well as 
private duty. Sayreville v. N.J. Hway Authority .. 


HABEAS CORPUS 
On application for habeas corpus the court is not to 
hear or pretest the application on the merits but 
must issue the writ for plenary hearing thereon 
where on the complaint, supporting affidavits and 
transcript of proceedings defendant has made a 
prima facie showing of his right to it. State v. 
Erecolino ...... rca PRE AR ieicoe Steak fee cee alia aly Sau ntg teams 
Held, complaint and transcript make prima facie 
showing that defendant was not represented by 
counsel at arraignment and at sentence and did not 
understand his plea, therefore entitling him to 
issuance of writ. State v. Ercolino 


HUSBAND AND WIFE 
While common law marriages cannot be validly en- 
tered into in New Jersey after Dec. 1, 1939, those 
validly contracted before that are upheld. Bala- 
zinski v. Lebid 
The continued existence of a prior undissolved mar- 
riage prevents any subsequent valid ceremonial or 
common law marriage. Balazinski v. Lebid 
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Husband and Wife, Cont’d Indemnity clauses of construction contracts are to be 1961 Annual Index Page Seven 
viewed realistically as efforts by business men to 
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cumstance could fairly have been within the con- 


As between husband and wife, the husband is pri- templation of the parties as not lessening the 


normal activity of the assured. Mahon v. American 31 
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aS a waiver of the sovereign i unity from suit and tory negligence in crossing street. Dillard v. Fue .. 58 ee nig ay SOS Se ine ce ee ee a my 
ye liability for torts. Sayreville v. N.J. Hway Authority 234 Infancy is a real defense available against a holder barassny > hardin sm suri tad es the _ 
le By RS. 27:12B-5(d), which confers on the NJ. in due course. Bancredit v. Bethea .............. 107 ae rab 1 ng Ss cgi preign be oa deus 
z= Highway ‘Authority power to sue and be sued, the A disavowing infant is liable for the reasonable price sie ea sa beri —— aa she — aa 
14 . * . . . : “e at 7 rier as ac rdingelv nx ssuec . “Y 
.. 314 state waived sovereign immunity on claims against of articles purchased if they are necessaries. Ban- Sr ee ee ee its policy. Jordan 
pe the Authority based on breach of public as well as credit v. Bethea ....... Re er oe 107 sie ateinvic: oe SSA ST as eee 218 
priv: 3 . vy J Author ‘ 5 : : : é The Division has no jurisdicti termine ; 
= private duty. Sayreville v. NJ. Hway Authority .. 234 Whether an article purchased by an infant quali- vale ‘ samen on eben sts eS - bee gg sb sno = 218 
a ISSUP ¢ ii ! -e coversge. Jordé , rr 
a 502 SNCOMP fies as a necessary depends not only on the nature The Di Lp hus ie = ae os ” eile eae sbabin'- 
593 INCOMPETENTS of the article but also on his actual need therefor. peak (i gee rt wh a xe Re "ite papers 
1 . > P Rawn : : + against. a Carrier Wnere e carrier agoes no raise 
‘a The primary obligation to support a mentally incom- Bancredit v. Bethea ......-. 0.2... esse eee eee eees 107 the - ue ¢ - on-cove stoi Jordan v. Ferro : 218 
‘ : *4 ” booe Ja ad = 5. o PEIIO .....2es 
a petent wife and pay for her maintenance at a state An automobile may be a “necessary” w shen needed I eecrectiacy 2 f 
d institution is on the husband. In re Rinehart ..... 619 by an infant for his occupation. Bancredit v. Barer et sas 5 = ee ee ee pata ee 7 
2 A husband may only have the corpus or income of Bethea 107 ful appeal taken by insured from adverse judg- 
n- husk 5 y ne OF = —-— Bethea 22. e cece ce cere cere eee e eee eues a ip Geter go 3S sks eile, oad 
59: his incompetent wife’s separate estate applied in Burden is on seller to prove article was a necessary, ~“ neg - re pri ite oes Pghiossise 
oc Sr whole or in part toward her maintenance at an Aird cite -arifi cnet inn “Caatiab nena thocedtean a8 ve action furth or the insured and wrongly 
ae ees : that infant was in “actual need” thereof, and rea denied coverage for the loss. New York etc. v 
in itution upon a persuasive showing that he is sonable value thereof. Bancredit v. Bethea ...... 107 Mass Bonding - eat > 270 
unable to meet this obligation in whole or in part. aes isch ame ee Mire nce eens ks SRS 52 
In re Rinehar Fores ba Dek Provision in policy excluding from coverage “lia- 
im sisi alah inasateie aS INJUNCTIONS bility asic by the named edi under pone 
= 593 INDEMNIFICATION A restraint which goes beyond what is necessary to contract or agreement” does not extend to or in- 
protect the party in whose behalf it is entered is clude magia 9 under “cust and usage’. Ne 
7 + ea Seren aes i >t th a dal lu liability i custom and usage’. New 
” ett ee n ~~ “i DR, Gus ic te = wc inequitable and must be modified. Kish v. Beruth 130 York etc. v. Mass. Bonding ................02000: 271 
«+ Ole ets » = i Joi Bien ie his employee's The Chancery Division has jurisdiction at the suit of Ambiguous or pina ree language must be construed 
an i Jrepbois yo ges li ability a : nification the local Heard of Health, to enjoin a defendant most advantageously to the assured and if it is 
sh . ; sing oo garty ) u injuri dagen v. from continuing a nuisa: ice which is injurious to possible to adept either of two interpretations that 
on : Pa ; : bev eect 2 public he alt h or is likely to ). State v. Sommers 167 which permits recovery rather than that which 
1s may be | iab] 3 inju ; The corruption of the zir by noisome odors, to the denies coverage will be adopted. Mancuso v. 
Vv. = Beer 0 ight abi seeqathe: annoyance and inconvenience of the public and Rothenberg v. Motors ......-......2-ee0eeeeee _. 246 
ie , S lla orKmens hazardous t 1] j hegaltt ‘onstitutes : 3 ate 
Compensation Act. Hagen v Hegarty... 2 wae in Arie: bas Rae agg fe se ee Sate v Clause providing that insurance ‘pee -d on non- 
generally employee is not en d to indemni- papal er ae Ree: Senmeeee a 167 owned automobile operated by insured shall be ex- 
or from employer for injuries to others re- Rts saan Sy ese ‘ Mima eae it cess over other insurance means and applies only 
to from his own negligence, he is entitled to Carrying on of an offens ve trade for 20 or more to other insurance which the assured has, and does 
‘in fication where he acted in ood. faith years in a remote place, does not prevent injunc- not include insurance held by others in absence 
a, ut knowledge of the tortious character of the hon against the continuance Of a public nuisance of provision so stating. Mancuso v. Rothenberg v. 
61 act, and it was ordered and directed b; : ther reby created after the area has been built up. WCC 5 sock wd, sec eayeirainra take oleate neater 246 
ig- ployer. Hagen v. Koerner v. r : 2 Sta pas Sommers ..... 2 erie rae ee mae 167 The burden of proving defense of “other insurance” 
to In proper case employee may have indemnification While injunction against continuing “emission of foul is on the insurer urging it. Mancuso v. Rothenberg 
the nployer for injuries caused to co-employee. one Homies odors’ is prc per, provision that de- Vv. Motors .......- 0+. seen erence eee: 246 
an *n v. Koerner v. Hegarty siaeile 2 oe immediately correct “certain conditions”, The court will not take judicial notice of an alleged 
I Fs ° 2 ~ é q és dlacee e owes) hipiejeiet * oni 4 ¢ failing : > "EOS ; 
a one may contract for indemnity against his ithout defining them, — failing sarne then cease part of an insurance contract. Mancuso v. Rothen- 
61 negli gence, the intention to do so must be the Spasms s niece es SD, OR Rn berg v. Motors ..... PS Sa a ee Senrag As Ce i Vp ae 
risen Rommell v. U.S. Steel v. Com- at the ee State v. Somm 2 167 Institution of suit by insured against third party for 
he at eect le he ela * , EES The availability of an injunction against a threatened property damage, without notice to insurer who 
sue tL =a provision that one will be solely re- tort depends on the appropriateness thereof as de- paid collision damage, is not without more a 
3a sp le for safety of his employees, without any termined by a comparative appraisal of relevant breach of policy obligation by insured to do no- 
ind f npn words expressed in indemnity factors, including relative hardship of grant or thing to prejudice insurer’s subrogation rights 
Au- agreements. is not a covenant of indemnity. Rom- denial of injunction and public interest, with latter which will entitle insurer to refund of its pay- 
23 v. U.S. Steel v. Commercial seta ® 118 being an important factor. Crane et al v. Essex Fells 199 ment, though the suit resulted in adverse judg- 
IJ. he implied right of indemnity is granted only to Where an otherwise lawful business is so conducted ment. Providence v. Hoggeés: .......¢.00.6 52.0. ce0eene0= 237 
the those whose liability is secondary and not primary. as to constitute unfair competition and fraud, Where insurer seeks to recover payment made to 
nst , mmell v. U.S. Steel v. Commercial ... - 118 Chancery will under its general equity powers insured under collision policy on ground insured 
| as Implied indemnity does not exist between joint faut intervene to prevent a continuance thereof. Lower after payment wrongfully prejudiced _insurer’s 
23 feasors each of whom owes a separate primary Main ete. v. Paul Getler (Co... 002. sce. cence ee 286 right of subrogation by unsuccessful suit against 
' duty to the injured party. Rommell v. US. Steel Where defendant applied for and obtained a munici- third party, insurer must show it was damaged 
v. Commercial ......... 118 pal license to hold a “going out of business sale” thereby, as by showing it might have recovered 
ie While & cantons Metepseumdar 6 aantract or agrees to by representing that it was going out of business, against the third party. Providence Vv. Hogges siete sae 
+ take all and advertised that its stock was to be liquidated, A statement as to ownership in an automobile insur- 
but ake all precautions necessary to protect his em- : : : ere 2 ‘ 
son ployees is not one of indemnification for the owner. neither of whi ch representations were in fact true, ance policy or application therefor is material to 
and it will create a cause of action for damages in favor this constitutes a fraud on the municipality and the risk. Merchants v. Eggleston, et al voter eeeees 314 
f the ow : aes tote ee the public, and unfair competition, which will be An affirmative misrepresentation of a material fact 
P a di the owner where an employee is injured as a re- - z = ; : 3 aay . 
yy. sult of the contractor's breach of this provision enjoined. Lower Main etc. v. Paul Geller & Co. .. 286 will in equity support rescission of the policy 
ro though the owner's negligence also caused the One who has given an exclusive license to distribute though innocently made, but concealment of a 
: njury renderin ET aR gece roducts manufactured or distributed by him, will material fact which the insured ought to have 
acie njury rendering the owner liable to the injured age ; : 7 ; 7 ; $ 
b m R - IT t i pansy ke enjoined from selling the products in the given communicated to the insurer is no basis for 
y nployee. ommell v. U.S. Steel v. Commercial 118 : eer : ; : 
Thile ee ne territory through a controlled subsidiary though a avoidance of the policy absent fraudulent intent. 
not ile an indemnitee under a save harmless agree- ‘i 
to ment may be entitled to indemnification for coun- different name be used on the products. Bak-A- ~~ Meychants v. Eggleston, et al ost mis 314 
*, sel fees and costs incurred in defending an action ROS: A a ak gta ra ese = oe ones are aR pr arg cg sod Sect ~ pa insured Py 1 only be a 
contemplated by the agreement where the indemn- asis for disclaimer by the insurer if the insure 
itor encourages him to defend and the defense is NSURANCE knew the fact was or might be materiai to the risk. 
en- for the benefit of the indemnitor, he is not entitled ae mere conjunction of disease or abnormality Merchants v. Eggleston, et al ......... wits ates 314 
\ose to such indemnity where his position is antago- and accident, each “but for” causes of resulting dis- Where policy calls for statements as to cwner 08 
ala- nistie to that of the indemnitor or where, absent ability and neither alone efficient to produce it, ownership , listing of registered owner of auto- 
aaa real conflict of interest, he declines the services does not necessarily bar recovery as a matter of mobile is not an affirmative misrepresentation 
1ar- of the indemnitor’s attorney. McCandless v. Riggin law under a limited coverage clause in an accident though equitabie ownership was in another. Mer- 
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“sole and unconditional” owner is an affirmative ORE RI 2331 ee eee 117 RIE «YS MARTANS Scores baci ans om een ve ea iotcts aie Ol ore oe lane reece 13 
misrepresentation where another has equitable License Agreements in U.S. - International Trade Whether in case of multi-family building purchaser's 
ownership thereof not decided. Merchants v. Eg- ey EE IC: SRR. ok sods ae ok ed ew acd eae 333 duty of inquiry from tenants extends to collateral 
BICKION, CL Al once ccc ence ec recestenravccscaece 314 interests of a lessee independent of his tenancy not 
Notice of disclaimer or non-waiver must be timely JOINT TORTFEASORS a@ecided. Martinigue: vo a ac6 ook 5 ob es ccs Sacenk ace 13 
given by the insurer after knowledge of the facts It is not necessary for a defendant to assert a claim The fact finder can infer that where a landlord knows 
giving rise to right of disclaimer. Merchants v. for contribution against a joint tortfeasor in order a door has been sticking so that the handle is sub- 
RRR SUONA AMD) creitivivis sihie oy ee culm ae helt inn oieie eS 314 to be entitled to a credit for the pro-rata share of ject to excessive strain everytime the door is used, 
Where insurer with full knowledge of facts giving the liability of the joint tortfeasor with whom the he is under a duty inspect the interior of the 
rise to possible right of disclaimer before com- plaintiff settled. Gottfried v. Temel’s Restaurant.. 522 handle to determine the effect thereon, if any, of 
mencement of primary action against insured, such unusual stress. Mikrut v. Pellow .......... 14 
assumes defense of that action filing necessary JUDGMENTS Where as a result of a known defect a latent defect 
pleadings and engaging in discovery, it has waived A contract which is illegal and void cannot acquire develops which was reasonably foreseeable and is 
that right. Merchants v. Eggleston, et al ......... 314 legal validity by being incorporated in a consent related to the known defect. such latent defect is 
A receipt for an advance premium paid with an ap- judgme nt. Midtown v. Madison sete eee eeeeees .: 32 not a separate cause for which the landlord is not 
plication for life insurance which states that in- A consent judgment based on an illegal and void liable without separate notice, but merefy a link in 
surance is effective from the date of application if contract will be set aside. Midtown v. Madison 329 the chain of causation for which he is liable 
the company is satisfied that the applicant is The Court may, in its discretion, guided by equitable WERE EEN OWe lfc cncnc te ieee te eee ee 14 
insurable at standard rates and approves the principles, relieve a party from a final judgment, Held landlord's negligent failure to repair sticking ‘ 
insurance, affords interim coverage though the in- for any of the reasons stated in R.R. 4:62-2 includ- door supports finding of liability for injury sus- 
sured was not in fact insurable at standerd rates, ing mistake, surprise or excusable neglect: fraud, tained when door stuck and door handle pulled 
until the company properly rejects the risk. Life misrepresentation or other misconduct of an ad- ELE EMCEE OV MI OUIOUT 5. cx erate sit sobe boat sees aa tee ae 14 
RSENS Ais EER 55 5 obs roa Gusta 6 rN EARS Cos 315 verse party, or any other reason justifying relief. Dispossess judgments are appealable only on the 
An attempted rejection of a risk covered by interim Finkel Cumberland Realty Co. et al 473 ground of lack of jurisdiction. Vineland v. De- 
insurance after the commencement of the assured’s as eee PEAT CO 5 zy eilnitearb dass eis pees aia eene . Siacce | ORE 
obviously mortal illness comes too late. Life Ins. JUDICIAL NOTICE A notice terminating a tenancy need not be ' signed 
EEE Age ['n Ce Crh eh ne aye a aaa ser CT 315 The court will not take judicial notice of an alleged by the landlord; it is sufficient if the tenant is 
Whether a contract of interim insurance can be ter- part of an insurance contract. Mancuso v. Rothen- adequate informed thereby that it ¥ a notice of 
minated only by timely actual notice of rejection berg v. Motors sole ove Sci scr gies sap ese Re 246 termination of his tenancy on behalf e land- 
to the applicant and return.of premium not de- Judicial notice is generally limited to facts of record lord ANG V. WeOMALEO: «65k 5500 ocs ie ee 
eiged. iife Ins. Co. v. DeChiare .... <6 cca nceecs 315 and facts of general knowledge. Mancuso v. Roth- Service oy notice of termination of tenancy on the LE 
A deliberate falsehood to the insurance company by enberg v. Motors 246 tenar mally, or on another who hands it to r 
the insured on a subject material to the assured’s the te t personally in the presence of the server, 
liability to a claimant or as to the company’s de- JURISDICTION is valid service under N.J.S. 2A:18-53(c) (4). Vine- 
fense of such a claim, constitutes a breach of the It is the power and fact of jurisdiction which is PARI NE MOCNEAUCO. ccc gels caren Gal cen wis ee 59 
cooperation clause or condition in an automobile controlling, not the technical sufficiency of the Attornment by a tenant to the grantee of ue ie 
liability policy relieving the insurer of liability on pleadings. Vineland v. DeMarco ................. 59 interest in the property is no longer 
such claim where the policy so provides. Sutera Substantial compliance with R.S. 32:1-163 and 164 ‘to create a new landlord-tenant relation- 
v. Provident & Nastoi v. Provident .............. 326 is sufficient to confer jurisdiction for a claim ship sufficient rate support a dispossess action by 
A deliberate misrepresentation by the assured as to against the Port of New York Authcrity. Atlantic the grant Vineland v. DeMarco .. 59 
the identity of the operator of the insured auto- Ws EOrt Or NY. AMeRORIty ooo. oe oe aya Reise 110 The former technical requirements of pleading cath) 
mobile at the time of an accident constitutes a Where service on a non res sident is attempted to particularity in the dispossess affidavit the facts 7 
breach of the cooperation clause entitling the in- be made through the Commissioner of Motor whereby plaintiff became owner of the reversion- 
surer to disclaim liability on discovering the false- Vehicles under N.J.S.A. 39:7-2 and 3 and the ary interest no longer apply to the present com- 
hood. Sutera v. Provident & Nastoi v. Provident 326 summons and complaint mailed to the defendant plaint in such action which need assert only enough 
While failure to give prompt notice to the insurer of by the Director is returned undelivered, jurisdic- to satisfy jurisdictional requirements. Vineland v. \ 
a trivial incident does not constitute a breach of tion over the defendant is not acquired. Zander TO CMGREG ck tein a ec, Smt eer ake 59 
a “Notice of Accident” condition in a policy, fail- NEA TSERIRO ssc igs Koes MO Ey a me aah OU ai are eee 141 The Tenement House Act establishes standards of 
ure to give such notice promptly where the inci- In order for the court to acquire “jurisdiction over a pees aaae Pesci Ste cand ~~ 
dent is not trivial is a violation of the condition non-resident owner or operator of a motor vehicle Cexiagl owners ba their inked: Sine vee 
and will relieve the insurer of liability under the by service on and through the Director of Motor A tenant's knowledge of a defective condition in the 
policy though no actual claim for damages was Vehicles, there must be service in compliance with premises goes to the question of contributory negli- 
made on the assured until several monihs there- - the statute and at least a reasonable probability gence or assumption of risk by the tenant but 
after. Associated v. Dixon v. Glens Falls Sagetishens = 362 that notice of the action was received by the de- does not relieve the landlord of a duty owed the 
On claim for double indemnity, burden is on plain- fendant. Zander v. Martine .......... 141 tenant with regard thereto. Rivera v. Grill ...... 70 
tiff to show by adequate proofs that death re- The juvenile and Domestic Relations Court has juris- i ribbed = en as ie AOE 
sulted from accidental causes as defined in the diction to commit a child to custody of an agency tenant who brani aon to occupy the premises ror VM 
: 2 : : « eter Re an unreasonable length of time after an act which 
policy: Burney v; Washington: . .......4..6.40620.6460%8 391 or person other than the parents where the parents CTE SE RS tiv or igen tiedco 
Heid, proofs of death from shooting were such that neglect to provide it with proper protection. on sheep nical gc ei Cxes ae a eet ell 
reasonable minds could not differ that decedent Child Welfare v.. Bertinato .....<<c ccc vcs scaewcs 287 si ae vert evictio ee a pene 93 
had participated in assault or been intentionally The jurisdiction of the Juvenile and Domestic Re- - and assert Ragone ‘ ssl rice ial — aoe re ) 
shot, within exclusions of policy, and hence court lations Court to protect children from neglect or 0 constitut od ae iio SAS BADER 
ss ‘ a i rene +) : rte tenant from his lease there must be a wrongful act 
properly granted judgment of dismissal. Burney injury extends to an unborn child. Child Welfare ie ae Senathcail co es : ae a § 
DPPMNMSDIMPUON! 6c 55 65), cu wekuit oe Saeko ee stan aea 391 ANS Grtt ewe Oh need eee 287 ay the landlord, of a permanent sr sear iat ia per- 
Whether pres tion should apply that death was The county district court has jurisdicti yn to deter- formed to deprive and in effect depriving the P 
Re enna er eae eee ? : tenant of beneficial enjoyment of part of the prem- 
-aused by accidental means where it is shown to mine and must accept any equitable i issue raised as ises, resulting in the tenant’s vacating the premises 
have been caused by external violence without a defense to an action within its Jurisdiction or in Weiss. Sa nial 3 Sidi 93 
more, not decided. Barney v. Washington ........ 391 reply or avoidance to a separate defense to such re bsg tanger Lely piel tise Se aa 
Some “Windfall Coverages” in Property and Liability action. Vineland v. De Marco ........ 385 A landlord is under no duty to peoreee and relet 
Insurance, by William F. Young, Jr. ............ 509 The sale by a foreign corporation of its products to where the lease contains a covenant that the tenant 
Medical payment clauses in a liability policy in effect an independent distributor outside the state for in- is not ito assign oe sublet ee se enariiac 
constitute separate accident coverage entitling the tended distribution, resale and ultimate sale there- pee atari a id has the usual option we ee 
assured to payment in accordance with the terms of in other states including New Jersey, and the relet colt ad of vacancy or abandonment. Weiss v. “ 
of the policy notwithstanding other causes of action promotion of its products by advertising in national Zapin Bee Bee Renae ernie en ope Laie mau Te Oe M 
or recovery the assured may have for the same in- magazines circulating in New Jersey, are insuffic- Appellate review of district court dispossess judge- 
juries. Johnson v. Manufacturers Ind. Ins. Co. 534 ient contacts to confer jurisdiction in personam _. og oo és to matters of “jurisdiction” oa 
Held, the medical payments coverage in defendant’s “9 er a corperation. Dowd v. Boro Drugs and _ Mite PAE sei gpentiiet as Roa eo a 
family automobile policy provides concurrent en ny TSH a ek TAS tein Rate e YAR er eNy previously accorded by courts of equity may be LIC! 
rather than excess coverage where a relative of the JURISPRUDENCE als we pe dispossess antion Rneiana De Marco 385 A 
assured, as defined in the policy, is injured while aie i Ee ia Court's Work 385 is hs iboats t 
an occupant of another’s car on which there is also eview of U. S. Supreme Court's Work 27 The requisites for jurisdiction in the district cour 
a policy providing medical payments coverage. over a dis possess action include not ate the re- 
Johnson v. Manufacturers Ind. Ins. Co. .......... 534 JURY TRIAL quirement of a controversy between ad landlord z 
Held, the policy involved creates pro-rata liability Mere admission by counsel that failure to make and bt —— possession but also spain oo “ I 
for injuries suffered by a relative of the assured timely demand for jury trial was ‘due to his own hs at thee eat eg ete nig fog oy specified in 38: g 
while a passenger in another’s car though it limits neglect” does not constitute ‘excusable neglect” =e sat 2A:18-5 ae V ae and v. ¥ = en arnt pete om . ] 
liability in such case for other persons to excess within R.R. 1:27B justifying relief from waiver of If there was evidence from which the trial Cees 
coverage. Johnson v. Manufacturers Ind. Ins. Co. .. 534 jury trial under R.R. 4:39-1 and 3. Sweeney v. — find = stakohony bests toe nemnoval, ae enmes = 
To relieve an insurer of liability, the cooperation MPU OMANI oo Goce sb cua een eran ache tclene eens eee 595 eee must be affirmed though it be otherwise LIMI 
clause must be deliberately breached in a material To justify relief from waiver of jury trial. circum- infected —_ eet but the existence of such _— Ru 
and essential particular. Pearl v. Watts, et al ..... 547 stances justifying relief must be shown, and mere os une fe oo on ne “Tee P i 
To relieve an insurer of liability because of allegedly statement of “oversight” or “inadvertence” is in- V ineland Me De Marco ...... BSE SEER EL EE OAT a A ote 385 5 
inconsistent statements by the assured, it must sufficient. Sweeney v. Veneziano ................ 595 Where ees who assumed obligation to pay sewer- 0 
appear the inconsistent statements were deliber- age charges pays same before entry of judgment 0 
ately made. Pearl v. Watts, et al ................ 547. JUVENILE AND DOMESTIC RELATIONS COURTS ee Se ee oie pate A: se An 
Burden is on carrier seeking to avoid liability to A complaint in this court should specify the statutory nage ag — idiensnuniebaioin 38: fi 
establish fraud and collusion by assured clearly provisions relied on and sufficiently detail the facts ites Sahl at ee ene PANS LGA TG ie WBE Roses ui 
and convincingly, and fact that assured’s sympathy to comply with due process. Tracey v. Tracey .... 559 A provision in a lease that tenant shall pay sewerage cl 
is with injured mother or that she would not have In the absence of consent, the court cannot without charges or taxes constitutes a provision for the te 
sued but for insurance is not of itself evidence of taking testimony, on mere statements of counsel, payment of “rent” within the meaning of that term b 
fraud and collusion. Pearl v. Watts, et al ......... 547 enter an order for support. Tracey v. Tracey ..... 559 in NJ.S. 24:18-53b and NJ.S. 2A:18-55, whether An 
The test of an insurable interest is whether the Constructive desertion by the wife by refusal to have it be denominated in the lease as additional rent or ‘ ul 
insured has such an interest in or relation to the sexual intercourse may be raised as a defense to as a covenant. Vineland v. De Marco ............ 385 ec 
insured property that he will be benefited by its her complaint for support under N.J.S. 2A:4-18(e). A tenant's knowledge of a defective condition may pr 
continued existence or suffer loss from its destruc- cee a dae bc: 2) rr re eg eee 559 be pertinent to the defense of contributory negli- ye The 
tion. Hyman ¥. Sum Ins. ooo. oesc cs ccoenccecace ck 582 7 : es gence but is not dispositive. Altomare v. Cesaro .. 571 re 
An assignee of a payment to become due under a LACHES Where a tenant falls from a ladder as a result of a N 
mortgage, has an insurable interest under a fire Laches of the proponent of a will does not bar probate sudden flash from a known defective electric mi st 
policy on the property covered by the mortgage, sought for the benefit of other legatees as well as tare while atimaping 0 cheege 8 he thesein The 
though he does not receive any assignment of the the proponent. In re Ewert Hn ae poe ee 45 which she believed had burned out, questions of s} 
mortgage or any part thereot. Hyman v. Sun Ins... 582 First husband is not in laches in asserting invalidity proximate cause and contributory negligence are st de 
of wife's divorce promptly after her death in action properly for jury. Altomare v. Cesaro ........... i in 
INTEREST to be declared heir though divorce occurred many * 
In absence of bad faith or gross misconduct interest years before, since the right arose only on her LANDOWNERS LIABILITY re 
rate on amount accountant is surcharged should death. Flammia v. Maller b Cassa tom edhe stb) exe a Gee are 166 Even if an independent contractor assumes to take au 
not be 6% but such rate as will as nearly as pos- Laches is a defense only where the delay is in en- adequate precautions in doing his work, the owner SONA 
sibie reimburse beneficiaries for loss of income. forcing a known right and prejudice has resulted is not relieved of his duty to others to take neces- Held 
SSNS IR RENID 06 kee io W/aree bik De ab Ola sation an fioee 119 to the other party thereby. Flammia v. Maller 166 sary precautions to keep his premises safe. Rom- mé 
Where on appeal the County Court makes the same : 3 “ mell-v. US. Steel: vy. Commercial .. «....< oc csec bok 11 no 
award as the Division of Workmen's Compensa- LANDLORD AND TENANT The principle that where a landowner does not at- In fo 
tion. the County Court judgment should include The purchaser's duty of inquiry from tenants as to tempt to direct the method in which the work is of 
interest at 6% from the date of the judgment of the details of their leasehold arrangement extends to done, he is under no duty to protect employees of kn 
Division, to be computed on the fees assessed multi-family as well as small properties, and failure an independent contractor from the very hazard ob. 
against respondent and on each week’s award to to make such inquiry of a tenant charges the the contractor was called upon to correct, applies ba: 
the date of entry of the County Court judgment, purchaser with notice of any prepayment of rent only to the part on which the werk is to be done ati 
unless some compelling reason moves the County honestly made by the tenant to the predecessor and not to the means of access to that part. Reiter Bl. 
Court not to do so. Cohrs v. Igoe Bros. ........... 183 landlord. Martinique v. Hull .................. 13 OV 5 TER ag oon a MeO abd A DENG code ce 26! Fe 
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The power of the State Board of Medical Examiners 


The ordinary rule that a plaintiff may be barred by 
the running of the period of limitations though he 
did not know or have reason to believe he had a 


Landowners Liability, Cont'd 
An owner is under a duty to employees of an inde- 
pendent contractor to use ordinary care to render 
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reasonably safe the area to which the owner might pra - peo ae rat —, es gag he to suspend or revoke licenses is only that conferred 
reason nably expect the employees to go. Reiter v. os poping er Saaee es" we 39 by N.J.S. 45:9-16 and possibly those powers rea- 
We eaten tra ork beara corsa Me eee 69 ye. bea sa eka Geo. Sah SB nh ae ak oe wea ot ica pe aaa aanee 1 . pari 7 iL ié 
é : is Gees tis ois eye Peet bie 45 day limitation of R.R. 4:18-14(a) does not begin sonably incident to the powers expressly conferred, 

Held, owner may be liable to employees of contractor tes sunny ineaiee an adtheks an bedded weeds Aa Gale but does not include power to suspend pending 

hired to replace pipe at base of water tank for oru sofar as n building per! it Sema sere’ 
t ita ded ordin: 1 defendant —— the outcome of a criminal indictment, even though 
205] t I f ladd inside tank used on subsequent amended ordinance until defendan : saat p pai 
negligent maintenance of ladder inside Sih: DR ORET it be such that on conviction it would warrant 
th > Reiter v. Mar 269 does some act indicating an intent not to comply : 5‘ i 
for access to the pipe. Reiter v. Marx ............ = 4 i++ cg revocation of the license. State Board of Medical 
1 invitees or licensees with the amendment. Sautto, et als v. Edenboro . a ol 
The duty of a landowner to warn invitees or licensees poe Is 559 Examiners Waitin... 0.5250 ee ee 375 
dangerous condition on the prope:ty extends I : 
> to the conditions on that part of the property sx . MENTAL INCOMPETENTS 
se aes Wadia oh tha ieetindion. Scher sta LIMITATIONS OF LIABILITY : : 
in the limits een sit a é : 2 ee es Conte As between husband and wife, the husband is 
aolo Ar Se re, ed 373 Contracts of Adhesion and the Freedom of Contract: siecunatie: Wahiies teen saat ee at tee anti 
: : sy tk A Comparative Study in the Light of Ameren primarily liable for the maintenance of his wife at 

In general, an invitee or licensee affor ded a walk for pi eeval hig lecunliaeadalatag - 645 a state institution though she have a separate estate 
PaeneSe oi egress, who atte a short-cut over a i ll ad a ca Daca and though the state by statute has a right of re- 
lawn and consequently r a wire strung to Be imbursement from the wife’s separate estate. In Re 
keep people off the not recover from LIMITED PARTNERSHIP Ritichart oc. on he. ca eee 107 
the landowner by reason of his mere negligence A limited partnership association which continues its 
in maintaini wire, as the visitor thus departs business beyond the dur 1 limited in its cer- MISTAKE 
from the li the invite mn absent special tificate without ie or attempting to file an Payments made under a mistake of law but with full 
circumstances establishing an implied invitation to _ amended certif ficate is n a de facto nor a knowledge of the facts cannot be recovered absent 
cross the lawn. Scheri v. De Paolo feet eee eee 373 de jure limited partners! and while it may be fraud or improper conduct on the part of the payee 

A landowner is not liable to a social invitee for in- estopped from denying its continued existence as Whammia v. Maer ooo ce ccc etunn. 166 
juries caused by mere reason of a dangerous condi- far as innocent third persons are concerned, such 
tion on the premises of which the guest was aware. es stopp el cannot apply to of oci- MORTGAGES 
Johnson v. Souza ........ ate ath cle tect 674 I tlant aters lantie 375 A mortgage commitment from a purperted corpora- 

As owner who after being informed by a social ‘ i artnership who continue its tion which is neither a de jure nor a de facto cor- 
invitee that his steps are getting slippery, under- business - oper ations after it stence as fixed by poration at the time is not one from a “lending in- 
takes in the guest’s presence to eliminate or reduce its certificate has expired d ) as general partners. stitution.” Asplund v..Maryjohm: ....... <<. <vecasenae 155 
the hazzard, is liable, as a volunteer, for injury Leventhal v. Atlantic & Waters v. Atlantic ...... 375 Whether a commitment from a broker undertaking 
sustained by the guest on leaving as a consequence to place a mortgage is a “firm” commitment for a 
of a default in the undertaking. Johnson v. Souza.. 674 LOANS mortgage not decided. Asplund v. Marjohn ....... 155 

The rule that several instruments relating to the A mortgagor may not as a part of or contemporane- 

; same transaction may be »ated as a single con- ously with his conveyance deprive himself of the 

oe oral eros = the where a ease provides that tract does not apply to separate loans with separate right of redemption even by express agreement, 

the sia sli pay “all taxes”, such apie ion does security. Eichler v. Hillside Nat'l Bank ......... 661 but he may thereafter do so ina separate transac- 

not cbligate the tenant to pay ecial assessments: tion provided the transaction is fair and is entirely 
but 1 wher re the virtually for so long ie ation that MAGISTRATES unconnected with the original contract of mort- ‘ak 
ee, the owner of the premise: Haat ; : : gage. Smith v. SHAGUS ois onion acc ceecinspeeewen 

: mt : Application of Rule 1:26 To Acting Magistrates .... 81 caer Capers ; arg ye) gates : 

ef if not the sole beneficiary of the Pp 7 a A mortgegor may in consideration of the morigagee’s 

— an exception to the general rule MANUFACTURER'S LIABILITY recasting the defaulted loan validly release the 

the tenant is obligat to x ; 4 : mortga2; from < sicitwvia -ounting ‘ 

Cig gta tag Affirmations by manufacturer as to the product are - ci . th oder oe ioe scenes: eae 165 

aoa not an express warranty to a purchaser on which re 1ereto. S Smith v. ! rat saab Pepearrieenciaestt 

T 1 ° nN parr may » > > > > 

ied: Mice thay Ges Aa ceaad te aaalamanea as, he can sue for damages unless he was induced “90 * is Bra: vy agreement — ra a hei oa 
he fac é greement is designate s an “in- ‘ 1 : ewes th ae Ee ~ a fe surr a gagee the I 
sir einen pee sera clays ai thereby to purchase the product. Kaspirowitz v. aria pe moran pia to the mortgag ia se ae 
denture of lease” is not conclusive: equity will look Schering 607 rede: apt on of part of the mortgaged premises as 
a he st t Y he forr 5 or 020 Se eagle mts i ws ‘ : 
at bw : pny ig not the form. 405 Monroe Corp. ian A clainat prescheat implie d warranty of merchant- part of an agreement to refinance the debt on bo 

1 * y vy ¢ » > pr ra 2 
ms re Dav cade by a mi Epa Ea J ability against a manufacturer must rest on a de- remainder of the mortgaged Brom rly, Lorigege= Lio 165 
= Aico ienated- Hay icipé ‘ate un er wed . eree- fective product, not merely one use of which in- arrangement is _ and equitable. Sipmaswenes — 
nt intende € na re in fac nta We ° P po > : 4.9 . A -AONnveval » writ « \ti al 5¢0 nte > 
scr ; ed to be and are in a t re pay- jured plaintiff. Kaspirowitz v. Schering .......... 607 A conveyance with an optioa to repurchase, inte nded 
ments. and municipality has option to purchase at sentially to secure an advance by the grantee, is 
a fixed price in addition to the rentals, the agree- MARITIME LAW an equitable mortgage subject to the same rignut of 
ae a6 ase and = stele ot create in debted- Shins Suitors and State Statutes, by John J. Monigan, redemption as a legal mertgage. Smith v. Shattls .. 165 
ness or liability for the total wi 1 the limitations Jr. end Arthur Dwyer 337 Where action is brought to have deed declared an 
on municipal indebtedness: but where the rentals . equitable mortgage it is error for court to fix time 
a c'the agreement i Leshan re i me tsi MASTER & SERVANT for oo : —— sale if not complied with, 
orice, the agre is a contract of purchase sub- - ; : in absence of plea for foreclosure. Smi Shattls 
ject to the debt limitations. 405 Monroe Corp. v. The rule that an employer is not liable for contri- Where lai co rs k . a ~— — i wanes 165 
As sbu k re bution as a joint tortfeasor for his employee's in- eee anes mere? Oh a ee oe 
iry 12h nee PRET ene 583 SE ee ee aan oe aOR Tee a ca advances money thereunder to corporate mort- 

Where 2 so-called lease micas fern nt w vhi : juries does not bar liability for indemnification for Pa , ay Abe 

4 called lease provi ide for rentals ich damiaee aah tie. wou totes Yaea a Madea gagor for use of another corporation in acquiring 
cover the entire purchase price and enable or re- ? Hes ii ce ee ee ee 2 and developing another piece on which he could 
wire tnt lite Sak SORT } egartyv ee a ee ee eT ee et er a a0 7 
quire a municipality to acquire title att he end of plover sins “ lichia tae inidoonnitvakines te aie not hold Ist mortgage, and plaintiff is a stockholder 
the term without further payment, the agreement Oe ee ae ere ees Peat enh ees and director of both corporations, such scheme 
° = i = rty Y ree s 1 est 1¢ = = 
is a contract of purchase creating an indebtedness party for employee's injuri ough indirect effect constitutes unconscionable conduct and unclean 
for the full amou f the led rentz + is to extend his liability beyond Workmen’s Com- ‘ : Kes 

or the full amount o so-called rental at the pensutien Act. Masen. v..Ke Hegarty 2 hands barring foreclosure of the mortgage as 
time its ‘a nN municipal . Tiss nsation AC gen ,oernel C£e ars a ee oT 
tim of exec ution within municipal debt limita- rs Wink’ easeawalin ‘iiccell eta Sn sicak weakttiod ha tana against one entitled to reconveyance from the 
tion statutes. 405 Monroe Corp. v. Asbury Park ... 583 aig a oie dire = dunstewd, to mni- mortgagor. Feldman v. Urban, et als ......... 630 
Provision in lease for store constituting part of build- fication from emoloyer for injuries to others re- : z ; 
ball ° e = Zs nz from his RAY scligencre . s Ahn - 
ing. which lease particularly described the demised from his own negligence, he is entitled to MOTOR VEHICLES 
= . ° 1 1: ation where he acted in goo ait — i 
premises up to the sidewalk line only, that tenant pal sha where h« emcee ee ae d faith, with The plea of double jeopardy in a proper factual 
will indemnify owner against claims for personal edge of the tortious character of the act, setting, available to a defendant charged with 
injury sustained in the demised pre mises or on the and it was ordered and directed his employer. multiple offenses under the Motor Vehicle Act 
é sidewalk “arising out of the use and Hagen v. Koerner v. Hegarty .................. 2 State v. Francis . +a 
. *9 m “Oner cace emnlnvee mav have ne YOlale . eee eee eee ae ee ee ee ee 
ney of the premises by the tenant”, does not In proper case employee may have inde mnification A defendant who continuously and uninterruptedly 
sass an injury sustained by who fell on from employer for injuries caused to co-employee operates his car recklessly through several munici- 
sidewalk as a result of the defective condition Hagen v.. Noerner v. Hegarty ......<.%.sisecocs 2 SS gage ee ‘ BEB eee SEE gees 
thereof while window shopping tenant's st Where employment is terminated by formal written palities cannot be prosecuted separately it equm 
ewer while window shopping tenant's store, as erage entire ESSE A patitink, Bape municipality. State v. Francis. .........2.¢s2ccenss 270 
such claim does not “arise out of the use and occu- notice following each project, with uncertain and 
: 3 UGELOS Stave eae - charge of passing stop signs in a second municipal- 
pancy of the premises by the tenant”. Saiauski v. indefinite break between employments, and each » whick 1d kl triv : 
Department Stores and Lerner 594 party is free to resume or reject employment re- ity ne ees uring 9 ere driving activ- 
I I ‘ rne! 5 eine = sp Mechel a a pmear cig Cant he ity does not constitute double jeopardy after a con- 
ations, without any priority rights, and employee bare ee a of rer 
LICENSES Apes ants Be vai) tos i Pai s viction of reckless driving in the first munici- 

aX TiN must make written application to obtain employ- ts <4, ERPS 

ee icin mts Ronee ; e . bss axes RS ee PN! CIEE IT pality.. State wv. Francis: 3... --05icaces7osscnesuenee 270 

A license whicn relates to persona! character or skill ment on each project, each : -en ploy ment 18 a } P ‘ P . 

er aa : b : Sea 4: 4: ae ? Road building equipment being itself operated or 
and is not transferable, is not subject to execution separate, distinct and inde sper it contract of em- : 2 1: 
a Se, : el es : : sity Aap apy drawn along a public road to or from a construc- 
and levy but a license which though related to ployment. Johnson v. Walter Kidde .............. 270 ion si i ys ary” 
personal character or skill] is tr : =f i tion site may be so moved under a “temporary” or 
nal character or skill is transferable and cre- : ses oass ys 
ade oo ees cumekie See age prin aig MASTERS in transit’ license under N.J.S.A. 39:4-30, but 
tes al ACI i Yl t tO 1g 1! : . = whe ‘ is being c . 4 ‘ raile 
business or trade, is subject to execution. levy and History of the Office of Queens Bench Masters, by when it is en moved on ee trailer, the trates 
‘ J ‘ y ar tie AG: Hikes = must be registered and permits obtained in ac- 
sale though approval of the transferee by the on. A. § iamond ce ara: ah - fa 11¢ 20-4.97 : 
Se icin aL eEVALaien og ee oe Va a Ap Essex County B Association Petitions Suber cordance with N.J.S.A. 39:4-26. State v. Johnson 363 
licensing authority is required. McCray v. Chreuky wesie ke yee hee Oe. pa Uta CI US A trailer on which road building equipment is moved 
5 Court to Appoirit Masters 5 Ease 2 hia ee , 
425 ‘ _— 16 must comply with legal dimensions or be used only 
LIMITATIONS MECHANICS’ LIENS with a special permit under N.J.S.A. 39:3-84. State 

Runnin of tue seas iadtation on a Soc eneiiia A mechanie’s lien cannot be had against the lands Wis ORSON 15.5.5 os 2. sree oreo eco pic oracle Re ere ee 363 

sunning of tw vear limitation on a f¢ personal I enanl 1er inot D nag again t tne la Ss S . 
injuries to a decedent does not bar action under or the owner thereof where the building is erected In determining w hether the area in which defendant 
Deatt here js ea caaee Beas RES OAR AE A N ERS N Figs, A eee is charged with speeding is a residence district 

eath Act. since latter is a new and separate cause or work done for one other ct 1e owner unless . se arene ee P 
of ‘ ERE cae ad PE he owner has i Beat tod 5 a under R.S. 39:1-1, with a speed limit of 25 miles 
of action with its own 2 vear limitation from date the owner has in writing consented to have his . , : . © 
it tee Sight = Vande) coe cuicateda ent oo atl eR Bere? per hour, the 600 feet of highway to be considered — 
death. Kotkin v. Caprio .. 106 ands so subjected: consent to the construction or - ed 
é Pio: : : ? eRe z SSL pe SBE BREE : is not limited to 600 feet already travelled by de- 

An acknowledgement of an indebtedness to be suf- agreement to finance same is insufficient. Hughes : reper ; 

Fe : a eee 5 a 3 fendant but includes any 600 feet within which he 
ficient to take the debt out of the statute of limita- v. Durso et als ..... pastas ee rare ee ae & F a Sct 

sae : ee ; bags : ea aan S Sears - ree es is charged with exceeding the speed limit. State 
tions. must be in writing. signed by the party A mechanic's lien cannot be had against a building akialloias 533 
charge nia there ~ he 3 cmest . a ge al one, where it has been ere ‘ted by c ne other tha : BEG nce e sees es Teh te, NA s) sedis St eee ead oh 
suai yg - elo a Hplgoess Apel Rict a the. See oeaane eer pripggd ner Bo h ae ay a If a motorist enters a residence district as defined in 
tenaed to be ! ->d to the creditor icken- wne : > nds. li sucn pers ve é p - 

: 9 be communicated to the cr oO cken aes eee Mit z . R.S. 39:1-1 and penetrates it for even a short dis- 
bach v. Noecker ..... wa, 198 had any estate in the lands. Hughes v. Dursoetal.. 94 tance at a speed more than 25 miles per hour, he 

An acknowledgment of corporate debt to be sufficient Whether the right to assert a mechanic’s lien against exceeds the speed limit. State v. Halliday ... 533 

ef * ° i . RA PRE BOS: > b . » FAatNGAAay ...... ws 

under N.JS.A. 2A:14-24 must be signed by the a building and the estate of the builder therein, R.S. 39:1-1 is not unconstitutional for vagueness or 
corporate officers _ power to bind the cor- which existed when the work was done, termin- uncertainty nor because it imposes on the motorist 
poration. Rickenbach v. Noecker ; .... 198 ated with the expiration of the estate of the builder, the duty to look ahead and determine whether the 
he inclusion of a debt on a corporate income tax not decided. Hughes v. Durso et als .............. 94 sen 600 feet constitutes a residence district. State 
return is not a sufficient acknowledgment under The term ge oot in N.J.S. 2A:44-63 includes a Halliday 533 
N.J.S.A. 2A:14-24 to take the debt out of the tenancy or leasehold interest or the equitable Svaviakan in R.S. 39:3-84.3 excepting from overweight 
st imitati < Sots } ‘ ee yee ownershi f vend j ossession. } > 

— of limitations. Rickenbach V Noecker 198 = er i a vendee in possession. Hughes v. 4 violation trucks with dispatch papers showing 
he inclusion of a debt on the corporation's balance : urso eta . pes oka Saab 9 truck is going to or from scales specified in statute 
sheets is not sufficient acknowledgment to take the The terms subcontractors and materialmen as used is not satisfied by proof that truck driver was 

stat ons unless j ras i c =f by s = Ss te are listi 1: ‘i 5 ay ; 
ebt out of the statute of limitations unless it was in our mechanics lien statut ‘2 distinct and directed by radio to take truck to specified scales. 

fiitemdad that the balance sheets be communicated exclusive, the former connoting the doing of at State wv. Sdidatth.......... | a ce 535 
to the creditor, and the sheets or a writing making least some labor in the installation of materials 
reference thereto were signed by officers having and not merely the supplying of materials. Morris MUNICIPAL LAW 
authority to bind the corporation. Rickenbach v. Vis INIQORY Cir ANG oincg so eo S ood 4 8 wana Dan Res RS 427 Art VIII, Sec. III, Par 3 of the Constitution prohibits 
Nacckernt ie ee ee ee eee me ee 198 The benefits of the public mechanics lien statute, donations by the State, County or Municipality 

Held, while the benefits of the statute ‘af inact ations N.J.S. 2A:44-125 et seq and the bond act, N.JS. to railroads or other private corporations but does 
may be lost by waiver or estoppel, facts here do 2A:44-142 et seq, do not extend to materialmen not prohibit appropriations for a public purpose 
not establish either. Rickenbach v. Noecker ...... 198 supplving other materialmen. Morris v. Nicol et als 427 BE we. Seenndl.- CE Ab. oes ecdernc gan pea nana ee 

in foreign object medical malpractice cases the period The mechanics lien laws and the bond act are to be The purpose of veteran's organizations is patriotic 
of limitations begins to run when the plaintiff strictly construed with respect to the provisions and therefore public. Hil! v. Summit, et al .. .... 
knows or has any reason to know about the foreign giving rise to the lien, but liberally construed as N.J.S. 40:60-40.1 authorizing municipalities to sell 
object and the existence of the cause of action to provisions for enforcement. Morris v. Nicol et als 427 unneeded lands to veterans’ organizations for such 
based thereon, and not from the date of the oper- The New Jersey Turnpike Authority is encompassed consideration as they shall deem advisab!e, and a 
ation in which the object was left; Weinstein v. within the bond act but whether it comes under sale thereunder for a nominal consideration, do 
Blanchard disapproved to the extent it is contrary. the municipal mechanics lien law not decided. Mor- not violate Art. VII, Sec. Ill, Par. 3 of the Censti- 
Pernangs: ¥.(Steuliys Cb) alse isis es caiivcss coeswculs 397 ris v. Nicol et als 427 tution. Hill v.. Summit, etal 2.0 ici newncecnese 3 
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Page Ten 1961 Annual Index supplying other materialmen. Morris v. Nicol et als 427 An infant under 7 years of age is rebuttably pre- Ne 
Munich: iL L r- — _ The mechanics lien laws and the bond act are to be sumed to be incapable of negligence, hence issue aa 
P aw, on strictly construed with respect to the provisions of his contributory negligence may not be sub- 
Where a municipality seeks competitive bids for the giving rise to the lien, but liberally construed as to mitted to jury in absence of evidence of training 
leasing of premises, the use to which the premises provisions for enforcement. Morris v. Nicol et als.. 427 and experience from which jury could reasonably 
may be put must be specified with common stand- The approval and supervision of the plans and speci- infer he was capable of understanding and avoid- 
ards for all bidders. Greenberg v. Fornicola ...... 46 fications ‘for public schools and consequently of ing the danger involved. Dillard v. Fue .......... 58 
An invitation to bid for a municipal lease, the bidder construction in compliance therewith is by statute Whether evidence as to capacity of infant under 7 to 
to submit his proposed use subject to the approval conferred on the State Board of Education and perceive and avoid danger involved is such that 
of the City Council, is in violation of the bidding hence is not subject to municipal ordinance or reasonable men might differ as to his capacity, is 
laws and invalid. Greenberg v. Fornicola ......... 46 building codes. Kaveny v. Board et als ..... 449 initially question for court. Dillard v. Fue ....... 58 
RS. 40:81-7 calling for an organization meeting If there is legal power to adopt an ordinance, ‘the a es eee meet mutes: + hak at feee 
. se : i e > Ss h ta ow t¢ 7 eae : a 
after a Municipal election does not apply to Coun- motive of the members of the governing body is taught how to and had no experience in crossing 
‘ilmen elected at a rec ai ; immaterial, as long as the ordinance is not arbi- streets, and had been told not to go in street, it is 
cilmen elected at a recall election. Romano et als ie ; : ; : : : 
Demarest et als 58 trary, capricious or unreasonable. Csaki v. Wood- error to submit to jury question of his contributory 
A May sia tale 8 es iiss ft MERE OT il ; 1 a DOE oo cont kite MEM eae eee RaL ee eee ae 545 negligence in crossing street. Dillard v. Fue ...... 58 

ayor electec ouncilmen after a recall elec- cinta ~ as , ; a cline 

be gee : os = A municipality cannot be sound by any representa- Where owner is liable to employee of contractor for 

tion holds office for a term coextensive with the ; ‘ Be mB : : ipl 

: tion of an officer that portions of a proposed ordin- l “2 and tract ; liable t , f 

terms of the Councilmen. Romano et als v. Dem- : Ree! See Se eee ee eee ee 

ag gle ‘ Eee 58 ance would be deleted, in the absence of fraud, breach of contract which contributed to the in- 7 
<n Sa lan a cals welded Aol tg ined care personal interest or corruption. Csaki v. Wood- juries, principles of comparative negligence will 

A deposit made with a municipality by an applicant CLT! | all ROE een ie eae PE Oa TRADE A ATTTIIRT OD Loc 2 te 545 apply to liability of contractor to owner. Rommell 
for subdivision to guarantee the making of all An in lieu action attacking an ordinance providing Vv. tS) Steel Commercial ean 118 
improvements required by the Planning Board, for a municipal improvement for which assess- The charge recommended by the Supreme Court in . 
must be returned if the subdivision is not granted. ments will be made is not premature under R.R. Ambrose v. Cyphers with reference to the duty of a 
eimmprane VW. 7AIeONGRle . 2. 66s see es eee ses 71 4:88-15 because instituted before any assessment is driver making a left turn is applicable to a left ] 

In a municipal manager form of municipal govern- _made. Csaki v. Woodbridge ..................... 545 turn at a “T” intersection as well as a U-turn or a 
ment the manager is the Class I member of the No hearing 1S required before State Board of Health left turn at a cross intersection. Spillias v. Radics.. 110 
Planning Board and has the power of appointing — age of noet for sewer system under RS. A person making a left turn at a “T” intersection 
the Class II and Class IV members. Clifton v. 40:1-16(g). Csaki v. Woodbridge core cenessees see 545 has the duty to seek an opportune moment and to 7. 
et es eg 167 In — agp st oe a eyeing a exercise the degree of care in proportion to the 

tei Ses i : : ordinance for installation of sewer system, action increase anger involved i Spilli , 
A municipal manager is the chief executive officer Keene: ; ie 2 increased — involved in the turn. Spillias v. 
se ; . fe Legpapeal is properly grounded on area basis and not piece- Radic 110 
of the municipality and is an “elected official “8 airs ; eee Sheep ated aah geen ae pe aE oy hae, Core Bd > 4 
: ‘ , meal or lot by lot basis. Csaki v. Woodbridge ..... 545 Ab ] he loc 
though he may also be said to be ted. Clift see ; sent control over the job location or direction of 
en he may < € said to be appointed. Clifton Where an owner has been granted a building permit 
i Werior ah wis 167 ese ppc ates SSE an Se Saale the manner in which a subcontractor’s delegated 

_Zwier et als ......... 26. e eee e eee ee eee es : ene ted. an C ; by s 3 ee penne Kamae 

An individual who is selected for an office by means ; . g nasi tone se asks are to be carried out, the general contractor 

has a right to adopt later ordinances restrictive of : st li : Hae PORE, 

tt "ie io of a cit ‘il ] od i : is not liable to employees of the subcontractor for 
of the majority vote o city council is elected. the enjoyment of the permit, but not where the aaa . : re 
Clifton v. Zwier als 67 lil a : ; ’ . injuries resulting from either the condition of the 

TEES AO | | a a re ee nena Re 167 a : : ss 

permittee in reliance on the permit has made sub- arenas pia : ame PES . 

UNS ane ; ’ es ; : : premises or the manner in which the work is per- 

There is no authority for a referendum on petition stantial expenditures or where the circumstances Scminad Waloesk vations? ok ale 131 
of taxpayers to pass on the creation of a Mun- show a balance of equities strongly in favor of the en aaa hele ve eaedie a reasonabl a safe work- 
aS vas}: . 1 . i: > : . ‘ ° = e “as ys > 
icipal Utility Authority authorized by an ordin- permittee, and this is ordinarily a fact question. ‘Ee in ey a ‘ 5 Aaa V 
ance of the governing body under R:S. 40:14B-1 etc Sautto, et als v. Edenboro Apts, et als 59 ‘ne geeee for eepiewers OF ak Saergeanem Come 
ager eaeiae * Ra ae Ginheigy; 181 risitaieg mie : P sig Roan ea ae 2 tractor does nut relate to nor encompass obvious 

a é ‘ i Ss od 2 ice ‘ Purchase of land is not necessarily, though it may be, and visible hazards nor known hazards which 

Once ssOrageoy has been duly adopted creating a a factor of “substantial expenditure protecting are part of or incidental to the work the contrac- 
craig ces kereagy 4 Authority, municipal clerk is owner’s rights under building permit. Sautto, et als tor was hired to perform. Wolfzak v. National et als 131 
— r hs uty to - same with Secretary of State, v. Edenboro Apts, et als vista tees sree ececeee : 559 The principle that where a landowner does not at- 

reredy creating the Authority, and taxpay ers In determining whether owner's expenditure in reli- tempt to direct the method in which the work is 
sole remedy is by suit to attack any unconstitu- ance on building permit was “substantial” so as to done, he is under no duty to protect employees of 
a features of act or ordinance. Marino v. protect his rights thereunder, amount of expendi- an independent contractor from the very hazard H 
CRUD IUIR ARNG oso cies ois wah ed Sais aw NTE w ooh 25 181 ture and magnitude of project will be compared. the contractor was called upon to correct, applies 

A vacaney in an elective nites of a municipality Sautto, et als v. Edenboro Apts, et als ........... 559 only to the part on which the work is to be done 
functioning under R.S. 40:103-5 may be filled by a A governmental agency or authority created pur- and not to the means of access to that part. Reiter 
majority of a quorum of the members of the city suant to a statute is liable for negligence regardless PORURALRS 3.3 te ee POO eT CrEe AS. a on 269 

nd neec > fillec jority of whe its functions are “gov tal” . : 
council and need not be filled a majority of the of whether its functions are “governmental” or An owner is under a duty to employees of an inde- 
whole council. Prezlak v. Padrone .............. 199 proprictary” where the legislature has indicated penden xt contractor to use ordinary care to render 

The commen law rule that a majority of a quorum an intent that it be so responsible, and factors so son: ak he the area to which the owner * 

€ a oifle J ° . : : “= . 5 d * : e are 
can perform any act which the body was empow- na apt +i cog = jena ga gd lait reasonably expect the employees to go. 
red to perform prevails in absence of legislative We PEE Le Se Oe er See ee tee ee ee PUCUEP IN. GEAUS FY Ns ec ye nina are ates 269 
modification. Preziak v. Padrone 199 acquire and dispose of real property, to exercise Held, owner may be liable to em loyees of con- 

The { S : ae RS 40-103-5 (35) v the power of eminent domain, and to carry liability 1 seccika ie Mpc Prego ot he P of poe : oo 
le term a ; owe on = 40: 103- 5 (35) insurance. Goldberg v. Housing Authority ....... 581 oe daresay pe ie — —— ~ “ ‘ 

ennai ninkines sic >. ohiarachor iz ae ; é neg] maintenance dde side 
ose 0a action o oe we iaracter and does not A municipal housing authority created pursuant to ae ben eaapae woe Mes e tan me H 

—— nd to appointive acts. rezlak v. Padrone ..... 199 N.J.S.A. 55:14A-1 et seq. is liable for negligence A ph a wha Sa yemocig ne poe nh se oon aioe 
in erence i seri eaerasas : . 2 aeons ; ; . vern owne y ssists intoxi 2d patro 
he exercise of a power of soeeinton nt is an execu and not merely for active wrongdoing. Goldberg EE rela ee eee noe 
tive rather than a legislative act. Prezlak v. Pa- nape cee" gee from the premises and onto the public highway 
7 re Vs “PEOUSIDE GAUIRONIOY oooh 6k as 09/5 sc co's cars Sane awe 581 sna be Diablo ter kntael b cont isinad 

a : ee: > liable f njuries subsequently sustainec 

." 0 iy cc . 199 Where payments by a municipality under an agree- "te RGA ie sits oie G “iii sy *e : 7 3 181 

/ ‘owned me , 5 A é vy the patro: ollision. Galvin v. Jennings e 

sir inicipally owned = mets red parking lot is a ment are intended to be and are in fact rental pay- i fom age ive ne “ei 4 spe ceria gemi: oe z 

rim ne ¢ Ae c ity 2? » ° er! w > wne <I 4 1V serves conc - 
~ ae Hacker for purposes of tort liability. . ments, and municipality has option to purchase at : a sini - ner n0 — serves a — ic A 
St ficld v. Hackensack Sie me eres a a fixed price in addition to the rentals, the agree- nites - a faa ae - ually oF apparent y in- 
Distinction between governmental” and “proprie- ment is a contract of purchase subject to the debt paca ei ee liable pe injuries sustained by 
: c « . ° . = ~ suc 3ersor *( 210 trhi rir . 
tary” functions reviewed. Str ield v. Hackensack 314 limitations. 405 Monroe Corp. v. Asbury Park .. 583 a: ‘ ihe Ci pe a collision Br seas page his car 
‘ : : r leavi! e n ly 7. Jennings : 

The fact ihat an activity is for a proper public pur- Where a so-called lease provides for rentals which pial coi a ee jane ns coe 
pose so as to bring same within the municipality's cover the entire purchase price and enable or Intoxication - plaintiff who bay injured after leav- 
governmental authority does not establish it as a cepa a municipality to acquire title at the end ne VEER Se Hey contributory negli- 
“governmental” as distinguished from “proprie- f the term without further payment, the agree- gence barring action against tavern owner for the 
tary” function for purposes of tort liability. String- wo is a contract of purchase creating an indebt- injuries as it may not have been proximate cause, 
field v. Hackensack Ra hg OL ee Pent. 314 edness for the full amount of the so-called rental or may net be applicable as a defense in the cir- 

é at the ti ts executi rithi ici cumstances. Galvin v. BES COUE 9 os 5 ch ae areca TI 

A municipality has no power to regulate land sub- at esibamete of it: CROCE within municipal debt ear toe ‘ : oe ping appa oe — 

a: : Pit . aE 4 limitation statutes. 405 Monroe Corp. v. ney Proof of a previ ous inishap is not admissible to dem- 
division without adopting the provisions of the Par! 583 onstrate the ngerous nature and character of a 
toa aid nst © i dar cab S Natu > anc ne 
state enabling act, or to regulate same thereafter SI Ae i eae aa ay eNO RASS SO NETE, ets aikian PE AEROS Bennie 
except in the manner and by the procedure pro Neither the doctrine of estoppel nor recovery on conalt:on or einikianciiaeidsed Miller v. Muscarelle 
baa hema eceane cae mi ie ak P pore quantum meruit are applicable against a munici- et als — BR OC ot Robie coat ann r er oe 247 
d by the act. Gruber v. Raritan .............5 315 : : ° : Thi ee ae Ee aa 

Land subdivision approval given without adoption pality where it entered into a contract which was W hile proof of a prior accident is admissible t to show ‘ 

. the Baniringl Petes dat ne ha x namin tent u!ltra vires for _ of requisite appropriation. 405 existence of a specific condition long enough to Ww 
in eee . d var ogee its pro isions is ultra persis and Monroe Corp. Risbury Park. So so sacs avuscetege 583 bespeak constructive notice thereof to the owner 

ec ance if S prov MS 1S S é é # : : Ct: e ‘e ae 
i and can form no basis for estoppel against Neither anaes nor an unauthorized act of a public or occupant or to show the fact of actual notice, 
‘ CR RD ae pel agals eae oficial can form the basis of estoppel or waiver with cautionary instructions ag sone improper use | 
em ipality. Gruber v. Rarita a eon Senet 315 sae ate ' = © +h Rasa Sra 

Tentat approval of a subdivision expires under against the municipality. Feldman v. Urban, et als 630 of the evidence, it is not admissible where the ‘ 

a é at al Oval Of a su iIvision expires unae . *. : ; “17 #3 
N.J 30:55-1.1 et seq in three ct Midtown The doctrine of estoppel is not applied to a govern- continuance of a visible objective conditicn is not He 
é * Siig tants OR AES aaa een 329 menial agency performing a governmental func- involved and the incident does not of itself bespeak I 
bs siclln Sok thea hae Se egtae Selaoac ae ot Aen a tion. such as a Municipal Redevelopment Agency, actual notice thereof to the defendant. Miller v. ] 

em denial by Planning Board of application except in extreme cases to prevent manifest wrong DWESCANCHE (C8 GIS foci. cose ee oe ms sneer eaten 247 

‘] approval ot eunriys ision must be sought and injustice. Feldman v. Urban, et als ........... 630 A private nuis > resulting from one’s use of his A 

cal yp ownship Commiitee under N.J.S.A. A charge by an independent Sewerage Authority lands may be found where such use is unreasonable , 
a ab 2 "nat rithi + . ; > Lpenryil , - ~ . A 7 . ° re 1 ° * 

: oh and suit within the time prescribed by . under N.J.S. 40:14A-8 for sewage treatment is on a balancing of the equities. or where it involves 
R.} . 4 agile Menges own Vv. Metioon ancien nee oeataie foe 329 neither a tex nor a special assessment, but a ser- negligence causing great injury to adjoining occu- I 

A contract with a developer under which the munici- vice charge, and hence not within the exemption pants. Associated v. Dixon v. Glens Falls ........ 362 Al 

pality purports to permit subdivision on certain granted to Housing Authorities by N.J.S. 55A:15- Held, open storage and maintenance of sulphur so I 

NaaTLONS without following the statutory pro- 14A. Sewerage Authority v. Housing Authority v. that particles rage were transported upon ad- s 
oe iure for same, or agrees to rezoning or to restric- SEP REUASIUG coos so ge ccd tae neta roids gia Gis ates wt ae eee 642 joining property damaging steel stored thereon : 
eee nee eee zoning power, is ultra vires and void. . While N.J.S. 55:14A-8 limits the rents chargeable by constitutes mai ate nance of a nuisance by reason r 
Midtown vy. Madison cc 329 a Housing Authority to that necessary to meet the of negiect. Associated v. Dixon v. Glens Fails 362 t 

A municipality has no legal right to impose on a cost of maintenance and operation, the fact that a The duty of a landowner to warn invitees or licensees wi 
developer as a condition of granting him temporary charge against the Authority would cause an in- of a dangerous condition on the property extends ‘ 
or final approval of a proposed subdivision that he crease in rents is no basis for placing the burden only to conditions on that part of the property 
supply or pay for a scheol or school facilities. yr on the other citizenry. Sewerage Authority within the limits of the invitation. Scheri v. DePaolo 373 ; 
RNSERESCRE WT MMCURSOTS. 55 kd are ah 5:0 Seis yw cut bare ny Se 329 . Housing Authority v. Jersey City ............. 642 In general, an invitee or licensee afforded a walk 

While estoppel may be urged against a public body han’ agreement by a municipality to furnish the public for ingress and egress, who attempts a short-cut ° 
where the body had authority to make the con- services and facilities furnished without charge to over a lawn and consequently falls over a wire Pe 
ract but did not properly exercise its power, other dwellings and inhabitants does not encom- strung to keep people off the lawn, may not recover : ™ 
estoppel does not apply where the contract was pass sewage treatment furnished by an indepen- from the landowner by reason of his mere negli- . 
ultra vires and void ab initio as “ie beyond the dent sewerage authority at a charge to all users. gence in maintaining the wire, as the visitor thus h 
body’s power. Midtown v. Madison ............... 329 Sewerage Authority v. Housing Authority v. Jer- departs from the limits of the invitation absent ; 

Municipal requirements as to aden such as sey City ....... vesees ee eeeeeeee eee es eres ecen tens 642 special circumstances establishing an implied in- : 
street pavement may be upgraded even after tem- A municipality which utilizes parking meters has the vitation to cross the lawn. Scheri v. DePaolo ...... 373 Wh 
porary approval of a subdivision plat, at least right to place control and supervision thereof inva Abutting owner's liability for a defective sidewalk = 
until proper final approval of the plat. Levin v. department other than the police department. reviewed. Lambe v. Reardon .................--- 439 ss 
cleans 7 386 Testa v. BIRO MBE cvs renin eicaen se ae eeeeis 659 An abutting owner is liable for a defective condition, 

bitatcs etka Di ate noe Mt Sane Deis Bre acento Aen F , : . : : 

Proper and valid final approval of subdivision plat Neither NJS.A. 39 (the Motor Vehicle Act) nor such as elevation of a slab, in the sidewalk, created r 
protects a developer against further changes up- gio eer (as reer of a ~ duties by him or a predecessor in title in installing a drain ) 
grading municipal improvement requirements at - ‘—r 7 nee epartments are d ’ he Police under the walk or resulting from improper replace- NEGC 
least for asonabl iod of ti Levin v sion of parking meters be placed under the Police ment of the walk after installation of the drain. ‘ 

a reasonable period of time. Levin v. ian acs ¥ > BI field 659 
OO DOE PE 386 epertment. Leste VCORE 2 -- +--+ 62s esses ec wcdlind ter iocinnoee 439 Und 

A final approval of a subdivision plat not properly NEGLIGENCE Pedestrian injured by defective sidewalk nas burden th 
or validly obtained affords no protection against fs es i i of proving the owner or a predecessor Was re- B: 
subsequent changes in municipal requirements for To establish wilful or wanton injury or negligence sponsible for the condition. Lambe v. Reardon .. 439 Fray 
subdivision. Levin v. Livingston ...............-. 386 recklessness must be shown. Notare v. Notare..... 1 Attempted repairs to sidewalk wnich do not in- is 

Final approval of a subdivision plat is a prerequisite Held, showing that before starting trip home from crease the hazard nor create a new danger proxi- du 
to obtaining any building permits or to selling or shore defendant realized he was sleepy and al- mately related to plaintiff's injuries, afford no An 
agreeing to sell any of the land. Levin v. Livingston 386 though then cautioned by his wife not to drive basis for liability of the owner. Lambe v. Reardon 439 fr; 

The benefits of the public mechanics lien statute, elected to do so, is insufficient as matter of law to Held, on facts. jury could reasonably infer condition la 
N.J.S. 2A:44-125 et seq and the bond act, N.J.S. establis::) wanton or wilful negligence. Notare v. in sidewalk was caused by an abutting owner. The 
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Negligence, Cont’d 

Where one installs a drain under a sidewalk and 
the work requires removal and replacement of a 
part of the walk, he is liable for a nuisance result- 
ing therefrom though no negligence attended the 
manner of installation of the drain. Lambe v. 
Riricomvleniiey. | 5 ee Hae aac Seow 6 Ga Se RRM Ee ae 
Held, plaintiff made out a jury case in negligence on 
claim of lung cancer caused by smoking Chester- 
field cigarettes. Pritchard v. Liggett & Myers .... 
Negligence is the proximate cause of an injury if it 
was a substantial factor in bringing about the 
injury, or the injury was a natural and probable 
consequence and was within the realm of foresee- 
ability. Alfomare Vv. Cesare os. sinc sec wees ciewien 
A tenant's knowledge of a defective condition may be 
pertinent to the defense of contributory negligence 
but is not dispositive. Altomare v. Cesaro ........ 
Where a tenant falls from a ladder as a result of a 
sudden flash from a known defective electric fix- 
ture while attempting to change a bulb therein 
which she believed had burned out, questions of 
proximate cause and contributory negligence are 
properly for jury. Altomare v. Cesaro ........... 
A municipal housing authority created pursuant to 
N.J.S.A. 55:14A-1 et seq. is liable for negligence 
and not merely for active wrongdoing. Goldberg v. 
ELOUIGERES UIE 2 5.50 a0: a6 58 a Khaled SORES AEETSS 
A governmental agency or authorit ty created pursu- 
ant to a statute is liable for negligence regardless 
of whether its functions are “governmental” or 
“proprietary” where the legislature has indicated 
an intent that it be so responsible, and factors so 
indicating are that it is made a corporate entity 
with power to sue and be sued in its own name, to 
fix charges, to issue bonds, to acquire and dispose 
of real property, to exercise the power of eminent 
domain, and to carry liability insurance. Goldberg 
v. Housing Authority ........ ey ae ee 
While ordinarily a property owner is not obliged to 
guard against the criminal acts of others on his 
property, where the owner creates a housing pro- 
ject which because of its size and other factors is 
beyond the pale of municipal police surveillance 
and yet because of these same factors is susceptible 
to criminal activities, he is under a duty to provide 
such protection in the project as is necessary under 
the circumstances Ge!dberg v. Housing Authority 
Held, on facts, whether defendant housing authority 
was negligent in failing to provide adequate pri- 
vate police and whether such negligence was prox- 
imate cause of assault and robbery of plaintiff 
were jury questions. iid v. Housing Au- 
MENON ec tac ancien ernie a uc delarateca ars bee Mu ROLAKE OE Vai 
A general contractor in phy sical onload of the job 
site owes a duty to employees of a subcontractor, 
under appropriate circumstances, to inspect the 
work of another prior subcontractor, to see that 
the premises are reasonably safe for the employees. 
Schwartz v. Zulka and North Jersey ............. 
Held, general contractor was under duty to em- 
ployees of roofing subcontractor to make inspec- 
tion with reasonable care of work done by carpen- 
ter on sub-roof, to discover and remove hazards 
to employees of roofing subcontractor. Schwartz 
v. Zulka and Mort Jersey... <0 666s cscveseeas ds 
A warning on a pharmaceutical preparation that it is 
not to be dispensed without prescription and re- 
ferring to the user as “patient” and that applica- 
tions are to be repeated as directed by physician, 
is sufficient discharge of manufacturer’s common 
law duty to warn a potential danger in use thereof 
without physician’s guidance, and use without 
prescription with knowledge of the warnings con- 
stitutes negligence by the user. Kaspirowitz v. 
Salo 1 nO Rt Ne RAL 5 re ean ee IRAE AL eve 
The provisions of the construction safety code as to 
ladders are applicable to a general contractor who 
had the duty to, did supply, and was in charge of 
the ladder at the time though he was not in charge 
of the actual work for which it was being used at 
the time. Hardman v. Ford, et als ................ 
While a condition inherent in the work being per- 
formed negates a duty on the landowner with re- 
gard thereto, as to other conditions the customary 
a of negligence and cont ributory negligence 


Held, owner liable for having floor waxed which 
made floor slippery causing ladder used by work- 
men to slip, thereby injuring workman. Hardman 
Ws ARE MOR MIR 5 Bah rorse Sia Sida ea one oem eRe 

A landowner'’s liability for an act which he has done 
which causes an injury he ought reasonably to 
have anticipated is direct and not vicarious. Hard- 
FEL HOE SU US 8s see 0o oe ie xy visisteu ged sla iel aac Aaa ase 

A landowner owes a duty to workmen invited on his 
premises to exercise ordinary care to render rea- 
sonably safe the areas in which he might reason- 
ably expect them to work and is liable for an act 
he does or has done which he ought reasonably 
to have foreseen would lead to injury of the work- 
man. Hardman vy. Ford, etials ......6escsesescsns 

Where the defendant has gratuitously undertaken to 
do an act recognizably necessary to another's 
safety and there is reasonable reliance thereon, the 
defendant will be liable for harm sustained by the 
other from failure to exercise reasonable care to 
carry out the undertaking. Johnson v. Souza ..... 

An owner who after being informed by a social in- 
vitee that his steps are getting slippery, undertakes 
in the guest’s presence to eliminate or reduce the 
hazzard, is liable, as a volunteer, for injury sus- 
tained by the guest on leaving as a consequence 
of a default in the undertaking. Johnson v. Souza 

Whether a husband is liable on the theory of pre- 
sumptive agency for a wife’s undertaking to and 
subsequent default in reducing the slipperiness of 
the steps of their home, raised but not decided. 
VORRSOIN Vs GONZO 5. horicd aischeivere:s cre aca eo b.vpassob eens 


NEGOTIABLE INSTRUMENTS 


Under R.S. 7:2-59 there is a prima facie presump- 
tion that every holder is a holder in due course. 
Bancredit Re ECS oF 25s ray ee 
Fraud in the factum but not fraud in the inducement 
is available as a defense even against a holder in 
due course. Bancredit v. Bethea ................. 
A maker of a negotiable instrument who asserts 
Pi ay in the factum has the burden of establishing 
ack of negligence on his part. Bancredit v. Betnea 

The defense of fraud in the factum is not available to 
a maker who knowingly creates a negotiable in- 
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strument but leaves it blank on the understanding 
a lesser sum will be inserted than is subsequently 
done. Hancredit v> Bethea... 2.02 ccvcsccscwcecve 
Misrepresentation as to quality of merchandise pur- 
chased for which note is given may be fraud in the 
inducement but is not fraud in the factum. Ban- 
CREOLE Vo ICN a oe cao ca td oncaemat ernie 
Infancy is a real defense available against a holder 
in due course. Bancredit v. Bethea ............... 
Mere knowledge by maker that he is signing a nego- 
tiable instrument will not of itself necessarily pre- 
clude him from asserting the defense of fraud in 
the factum. Bancredit v. Bethea. ................ 
Misunderstandingyof the identity of the payee coupled 
with deception as to the amount of the note may in 
a proper case support the defense of fraud in the 
factum. Bancredit v. Bethea; ....... i casa cccacwaes 
Freedom from negligence is an essential element of 
the defense of fraud in the factum as against a 
holder in due course. Bancredit v. Bethea ........ 
The standard of care imposed on a signer of an in- 
strument varies according to the extent of his 
awareness of the nature thereof. Bancredit v. 
Bethea bh ladi ce iD Rie SA alee eth @ Tha BNS one We aEAlee eae 
To sustain defense of fraud in fac ‘tum defendant must 
establish circumstances we! uch he could not rea- 
sonably have foreseen the ‘effect of his signature, 
or legally mitigating circumstances in the form 
of his own physical or me 1 inability to compre- 
hend the deception. Bancredit v. Bethea ......... 








One who is literate and ppaabinote ly signs a negotiable 
i1ote cannot sustain defense of fraud in the factum. 
Bancredte¢ Uo Ly ES a nee eee eee BAe Se ere aS 


Fraud in the factum is a good defense to an action 
on a negotiable instrument as against a holder in 
due course, provided there has been no negligence 
on the part of the defendant, whether the fraud 
was verpetrated by the payee or a co-maker. Ams- 
ROCA Ue Bie ek Att oko oieras ays ie ee ene eee nee 

Whether one claiming fraud in the factum was free 
from negligence is a fact question depending on 
the circumstances including defendant’s lack of 
reading ability. Amsterdam v. De Paul .......... 

Testimony by defendant as to oral false representa- 
tions made by his co-maker constituting fraud in 
the factum is admissible in suit by holder in due 
course and is not incompetent hearsay. Amsterdam 
ie Be AN os see SK hae Scr HR KES a ee Oar 


NEW TRIAL 
Where a verdict is grossly excessive, here almost 
50°, and the issue of liability is net clear and 
unmistakable, a new trial should be granted as to 
all issues, not just as to damages. Rommell v. U.S. 
Steel v. ye POCROES Yo s5 cic ut Wk Cr ee es 
Gross excessiveness of a verdi ct indic sates the jury 
was improperly motivated in reaching its verdict. 
Rommell v. U.S. Steel v. Commercial ............ 
The court has no gee age to entertain a motion 
for new trial under R.R. 4:61-2 served more than 
10 days after the jury's verdh ‘t is entered. Gussin 
Ws GOS re oni astias 6 We Win /eice wn od wh SRS ae eee 
“Entry of the verdict’ as used in R.R. 4:61-2 means 
receipt of the verdict by the court and entry 
thereof in the minutes though judgment thereon is 
not entered until subsequently. Gussin v. Gross- 
51: 1 Sen wee ae te SRNL ae ot are De aah ares as 
Where there were disputed, substantial, separate 
claims of injury and each claim was supported by 
weighty credible testimony and the disputes were 
not plainly resolved by the jury’s verdict, the trial 
judge should not resolve the disputes against plain- 
tiff by fixing the amount of the additur upon the 
basis of disbelief of the = and his witnesses. 
WUROPANE oo ORNES cos 353 dsc cased) or bars arenas 
Additur may be used only in cases in which a new 
trial as to damages alone is proper, with the con- 
sent of the defendant, but even then may not be 
used over plaintiff's objection without due regard 
to what is a substitute for plaintiff’s right to trial 
ae a a Olt: Ne oC) | | re aire a earars te-geed eP 
Additur and remittitur must be used in a manner 
consistent with the right to trial by jury. Moran 
Wy ONG pate nndratac end oer w xan! 6,00) Ha ect oon ea eens 
Where there is a close factual contes st of the issue of 
liability and a manifestly inadequate award of 
damages, a new trial as to all issues should be 
ordered and a new trial limited to damages should 
be ordered only where the verdict is clearly free 
from eee Schwartz v. Zulka 
ROR CG 55.or cee eS 8305.9 de Bis hd oe ee ee 
The trial court may “properly grant a new trial when 
it is convinced or has grave doubts that its charge 
may have misled the jury or that there was error 
therein which may have misled the jury, and such 
action will not be disturbed unless it clearly ap- 
pears there was a manifest denial of justice. Barr 
Wiss NCS OO A oo oe cs ree aw eaet ees 
Constructive desertion by the wife by refusal to have 
sexual intercourse may be raised as a defense to 
her complaint for support under N.J.S. 2A:4-18(e). 









PEGGOM We CEMCOG ica cfc ac edu owauastaen creo 
NOVATION 
Held, on facts, plaintiff agreed to take modified 


promise of third party in substitution for original 
promise of defendant, and this constituted both a 
novation and accord and satisfaction discharging 
defendant. Mayfair v. Kruvant .................. 
Several writings forming essentially a single trans- 
action should be construed together even when 
the parties are not the same, if the instruments 
were known to all the parties. Mayfair v. Kruvant 
Where a creditor by a contract with a third person 
agrees to the immediate discharge of the original 
debtor in consideration of a promise by the third 
person, or agrees to a substitution of a duty as- 
sumed by a third person for the duty of the debtor, 
there is a novation discharging the original debtor. 
Mayfair v. Kruvant .......... Men Ree oe 
Assent by the original debtor to “his discharge is 
not a requisite of novation. Mayfair v. Kruvant .. 


NUISANCE 
The Chancery Division has jurisdiction at the suit of 
the local Board of Health, to enjoin a defendart 
from continuing a nuisance which is injurious to 
public health or is likely to be so. State v. Sommers 
The corruption of the air by noisome odors, to the 
annoyance and inconvenience of the public and 
hazardous to public health constitutes a public 
nuisance suppressible by injunction. State v. Som- 
NURI les. Sosy am we ahacayd Rorein he eRe earn aes 
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Carrying on of an offensive trade for 20 or more 
years in a remote place, does not prevent injunc- 
tion against the continuance of a public nuisance 
thereby created after the area has been built up. 
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While injunction against continuing ‘emission of foul 
and noxious odors” is proper, provision that de- 
‘fendant immediately correct “certain conditions”, 
without defining them, and failing same then cease 
the operation, is too indefinite and too stringent at 
the outset. State v. Sommers ...................- 

The essence of a private nuisance is an unreasonable 
interference with the use and enjoyment of land. 
Associated v. Dixon v. Glens Falls ............... 

A private nuisance resulting from one’s use of his 
lands may be found where such use is unreasonable 
on a balancing of the equities, or where it involves 
negligence causing great injury to adjoining occu- 
pants. Associated v. Dixon v. Glens Falls .... 

Held, open storage and maintenance of sulpher so 
that particles thereof were transported upon ad- 
joining property damaging steel stored thereon 
constitutes maintenance of a nuisance by reason of 
neglect. Ass ociated v. Dixon v. Glens Falls ....... 

Abutting owner’s liability for a defective sidewalk 
reviewed. Lambe v. Reardon ............-eeeseee 

An abutting owner is liable for a defective condition, 
such as clevation of a slab, in the sidewalk, created 
by him or a predecessor in title in installing a drain 
under the walk or resulting from improper re- 
placement of the walk after installation of the 
drain. Lambe v. Reardom:..... 6. 6.ch.sscdewsns 

Pedestrian injured by defective sidewalk has burden 
of proving the owner or a predecessor was re- 
sponsible for the condition. Lambe v. Reardon .. 

Attempted repairs to sidewalk which do not increase 
the hazard nor create a new danger proximately 
related to plaintiff’s injuries, afford no basis for 
liability of the owner. Lambe v. Reardon ........ 

Held, on facts, jury could reasonably infer condition 
in sidewalk was caused by an abutting owner. 
Lambe v. ReavdOih, «occ .iecvacccccemcuiccoanees 

Where one installs a drain under a sidewalk and the 
work requires removal and replacement of a part 
of the walk, he is liable for a nuisance resulting 
therefrom though no negligence attended the 
manner of installation of the drain. Lambe v. 
FRGGEGOEN  onilecc oc ce wkce nee e eae deseo ™ 


OPTIONS 
Where option of first refusal is given, oral netice of 
other offer is sufficient to start option period run- 
ning and written notice thereafter giving addi- 
tional time is without consideration. Smith v. 
PPCRINSON Ee:  oiii.ok dd wdc wd ewan saad eed ak eee 


ORDINANCES 


A Zoning ordinance limiting occupancy of one family 
residences to those related by blood, marriage or 
adoption, serves the valid zoning purposes of pre- 
venting overcrowding and limiting the number of 
children in the area. Newark v. Johnson ......... 

The fact that the conduct involved is permitted in 
other municipalities having similar ordinances is 
immaterial where the ordinance involved is clear. 
Newark. :¥.. dORNIOW: 3.60 pie eowcenwniewmecaeawen 

History and purpose of a matter covered by ordin- 
ance may only be considered when the legislative 
meaning is doubtful but not where the terms of 
the ordinance are clear. Newark v. Johnson ...... 


PARENT AND CHILD 


A minor unemancipated child cannot sue his parent 
for dameges based on the parent’s alleged negli- 
gence though the negligence was wilful or wanton 
and though the parent was insured. Notare v. 
NOURI (2 occ cata ences cxeneens da teeuae heen 

The juvenile and Domestic Relations Court has jur- 
isdiction to commit a child to custody of an agency 
or person other than the parents where the par- 
ents neglect to provide it with proper protection. 
Child Welfare v. Bertinato .......... sc. iseasacewes 

The jurisdiction of the Juvenile and Domestic Rela- 
tions Court to protect children from neglect or 
injury extends to an unborn child. Child Wel- 
fare. ‘v. Beutinate. oie sccscaceen cece eee 

Refusal to consent to blood transfusions where such 
transfusions are necessary to a child’s survival 
constitutes neglect to provide proper protection 
within R.S. 9:2-9. Child Welfare v. Bertinato .. 


PARTIES 
R.R. 4:30-1 is permissive, not mandatory, and action 
may be brought either in the name of the real party 
in interest or in the name of the holder of legal 
title to the cause of action. De Cosmo v. Foreman .. 
Where suit is instituted by nominal plaintiff, court 
may order real party in interest joined or substi- 
tuted whenever justice requires. De Cosmo v. 
WORCIBAN 4s 5..u sos cd cceansducodeorsa needa meee 
An assignment by a non-resident to a nominal as- 
signee-plaintiff to avoid posting security for costs, 
is not a fraud on the law, is not forbidden, and 
does not call for dismissal of the action with pre- 
judice, but the practice of using the attorney’s 
secretary as such assignee is disapproved. De Cosmo 
VU. POMCWNA . ic.5 6ikn d60 0c be dart dmesalnne eee eae 
If there is doubt that costs could be readily recovered 
from nominal resident assignee, court may order 
non-resident assignor joined or substituted and 
security for costs posted. De Cosmo v. Foreman .. 
While a claim for legal services rendered to a part- 
nership is an obligation for which the partners are 
liable jointly under R.S. 42:1-15 thus requiring that 
all partners be joined under R.R. 4:32-4 in an ac- 
tion thereon, where one partner has agreed with 
the other to pay such claim it constitutes “a sepa- 
rate obligation to perform a partnership contract” 
under R.S. 42:1-15 upon which he may be sued in- 
dividually. Sweeney v. Veneziano ................ 


PARTNERSHIPS 
While a claim for legal services rendered to a part- 
nership is an obligation for which the partners are 
liable jointly under R.S. 42:1-15 thus requiring that 
all partners be joined under R.R. 4:32-4 in an ac- 
tion thereon, where one partner has agreed with 
the other to pay such claim it constitutes ‘ a sepa- 
rate obligation to perform a partnership contract” 
under R.S. 42:1-15 upon which he may be sued in- 
dividually. Sweeney v. Veneziano ............... 
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+52 AE gan em stances justifying relief must be shown, and mere ing to service via the Secretary of State under A 
PAYMENT ; , : statement of “oversight” or “inadvertence is in- N.J.S. 14:13-14. Finkel v. Cumberland Realty Co. 
Money ey and voluntarily paid cannot be sufficient. Sweeney v. Veneziano ................ 595 BEE cic cages cs chars ON OP RIS Re Ie eee 473 
[aulltarto pay nine hextionnce Hose Landes aux 1 J5no longer necesrary that a creditor have s jg’ Service of process upon a corporation via the Secre 
Money paid under duress is not voluntarily paid and re be! ag gp et gape Si - ne ie _ “f tary of State under N.J.S. 14:13-14 is only to be 
ce ‘ a : yP set aside a fraudulent conveyance thereof; the invoked when the normal procedure for such ser- A 
5 ence may be recovered. Ross v. Linden ae rise 411 claims may be joined or the Chancery Division vice provided by RR. 4:4-4(d) is proven to be 
5 yc i ak oa rman yore ad ne action stayed pending disposition of the Law Divi- inapplicable. Finkel v. Cumberland Realty Co. et al 473 
GuCe TORE ressure > payee an sion action. Deerhust v. Meadow, et al ........... 617 : 
ge yl a no eg ap yoy os agg remedy ae One asserting a claim at law against a defendant PROFIT SHARING 
r > Oo) Ss resis . OSS V. een , ay 2c 2 Ee : > j 
a 5 ‘ . 3 : 4 - pose of profit sharing should be on an accrual A 
supplier from whom payor under terms of contract set aside a fraudulent conveyance by the defend- - Me Bh gale eer 95. 
with payee must purchase supplies, which commis- ant. Deerhust v. Meadow, et al ......<....<.c-.cs 617 BASIS. SMI V. SEMMSUIA .. 1. eee eee ete eens ees ¥ 
sion was added to purchase price contrary to con- The practice of having different judges sign orders in PUBLIC DEFENDERS TI 
tract, constitutes when paid by payor exaction the same cause should be avoided as far as possi- + ; 
under species of duress known as “business com- ble. Conklin v. Automotive ..................... 675 Connecticut Public Defenders, by David Mars ...... 93 
pulision=. Oss Wo GINGON ! oss 2. esse ener eees ees 411 Except where the rules expressly or by necessar 5 $j Dae 
In determining whether a payor has an “immediate ia ere provide J nett ig pitts litigant ‘d QUANTUM MERUIT en 
and adequate remedy” in the courts under the rule entitled to notice of every motion affecting him, Neither the doctrine of estoppel nor recovery on j 
as to duress, the matter is to be tested by practical and orders, such as those extending time for filing quantum meruit are applicable against a mun- 
standards‘and not literally. Ross v. Linden ....... 411 a transcript on appeal, should not be signed ex icipality where it entered into a contract which “Ty 
PERJURY ~ parte. Conklin v. Automotive ................... 675 was ultra vires for lack of requisite appropriation. — 
Criminal contempt Should not be used as a substitute PRETRIAL 405 Monroe Corp. v. Asbury Park ............... 583 
f é ae : 2 oh al + ~ co 
gh omega ea baie’ : ise wee ; scion 155 English Interlocutury and Pretrial Practices and : REAL ESTATE BROKERS ieee A P 
Where witness repudiates his unsworn statements : Procedures, by Hon. John W. McIlvaine : . >» BSS “Unworthiness as used in RS. 45:15-17 signifies a 
previously given and claims they were false and fhe determination of the issue of amendments or lack of those ethical qualities that befit the voca- | 
Renthod ner threats, he is entitled to indictment and changes to the pretrial order after a remand rests tion. Maple Hill Farms & Hughes v. N.J. Real 
trial by jury in prosecution for perjury and should in the sound discretion of the trial judge. Reynolds a MISHA OMS OIRINS, 5. 5-c.c5ers ra. bela re ares tiie er ea Ge clael sincere te aie 234 
not be meee ailty of criminal contempt. In re v. Summer et als ae ; 2 eeeee 825 Acts committed in sale of broker’s own property may He 
LOST as eae, een ae Oe Nie Pitre rer | Additions, amendments and revisions of the original come within Commission's jurisdiction over brok- | 
; ‘ pretrial order should be granted at the pretrial er’s license. Maple Hill Farms & Hughes v. NJ. | 
PLANNING after a remand only when deemed necessary in the Real ‘Rctate Comm 234 | 
In a municipal manager form of municipal govern- light of the action of the trial or appellate court Sire ae MEP a ae ahaa as i laa 
ment the managér is the Class I member of the which produced the retrial and this requirement REAL PROPERTY = 
Planning Board and has the power of appointing should not be relaxed except when its enforce- é Gaeang, ssn clin de Me oan a ’ REC 
the Class II and Class IV members. Clifton v. Zwier ment would be inconsistent with substantial A conveyance to aoee and woman who are lawfully Of 
+m DRG 5 ys gs ; «3 = husband and wife creates a tenancy by the en- 
SPOS osc a micwcihnc Fe Ac Cow wate eke tas ae pe sees 167 justice. Reynolds v. Summer et als .............. 325 ice ise See aha f ebb eed ae eerie I 
Zoning laws relate to and govern use of lands but Held, refusal to permit defendant after remand to pied in the absence 0 qua ifying words to the : 
do not control transferability of title, the sole raise for first time defenses of statute of frauds pion — a igi and ree eae — P 
governmental restraint on the latter being under and lack of right of the plaintiff to sue in our not law agi husband and wife Ses only a Ww 
the Planning Act. Metzdorf v. Rumson & Erickson 233 courts was proper. Reynolds v. Summer et als . 325 VOREnEy 35 SORROe,. Oe if so provided, a joint ten- | 
A testamentary division of lands is expressly ex- ancy. Balazinski v. Lebid Babe vehi ie 106 . 
cluded from the regulations of the Planning Act PRINCIPAL AND AGENT Where a stranger to the title, without culpable at 
concerning subdivision. Metzdorf v. Rumson & A principal is accountable for the conduct of his neglect, in good faith, under a mistaken belief of Wi 
EPRI oye oe beens Sek ee Sie: Leer ees 233 agent acting within the scope of his authority his ownership, improves lands with the knowledge | 
PLEADING though the conduct is _unauthorized and the of the true owner who remained silent, the latter : 
epingpieed : : . principal receives no benefit from it. Ross v. Linden 411 may be denied ‘relief in a subsequent action for 
Under R.R. 4:8-3 the Statute of Frauds must be af- Statement by principal that he cannot prevent agent’s possession unless adequate compensation is made 
firmatively pleaded ier defense and failure to do continued conduct amounting to a breach of prin- to the stranger for the improvements, or alterna- In 
so amounts to a waiver of the defense under R.R. cipal’s contract with third party constitutes an tively, the stranger may be permitted to purchase 
_ 12-8 Battaglio v. Red Bank, et als ............-. 41 anticipatory breach entitling third party to treat the lands on payment of reasonable value thereof : 
The requirement that the Statute of Frauds be af- contract as terminated though principal offers to to the owner, or the owner may be enjoined from ' 
firmatively pleaded may not be relaxed except indemnify third party for damages incurred by asserting his title against the stranger's encroach- Ki 
when its enforcement would be inconsistent with 5s such continued breach. Ross v. Linden oe 44 ments. Kish v. Beruth etal ........ ee ere 130 Th 
substantial justice. Battaglio v. Red Bank et al .. 47 : rile . ; : na : é 
It is the power and fact of jurisdiction which is con- PRIORITIES : Held, on facts, true owner properly enjoined from 1 
trolling, not the techaical sufficiency of the plead- A judgment obtained on a debt secured by a mort- asserting his title against adjoining owners en- REI} 
ings. Vineland v. DeMarco ...................-. 59 gage does not merge the mortgage nor become a croachments, on basis of estoppel. Kish v. Beruth Pa: 
In action under Death Act, complaint should suffic- lien on the mortgaged property and cannot be UGE, cgca Sinessid piesa ora inden were reeal eve een ere eater ale saa 130 F 
iently allege that decedent left survivors for whose the basis of an execution and levy on the property. A mortgagor may not as a part of or contempor- Q 
benefit the administrator ad pros is entitled to PILVER Vip Wy MIAIIS: 2.5 5 cokes tees tea dawinwevaws 619 aneously with his conveyance deprive himself t 
bring action under that Act. Kotkin v. Caprio 106 A junior judgment holder who validly executes on of the right of redemption even by express agree- S 
Claim for personal injuries to decedent, and claim his judgment and levies upon the debtor's property ment, but he may thereafter do so in a separate RES 
under the Death Act should be set up in separate before execution and levy by a prior judgment transaction provided the transaction is fair and A. 
counts and not lumped in one. Kotkin v. Caprio .. 106 holder, obtains priority over the prior judgment is entirely unconnected with the original con- a 
A court of equity will accord a defendant whatever holder but not over intervening mortgages on the tract of mortgage. Smith v. Shattls ......... - 165 u 
equitable rights he may have though not de- property. Silver v. Williams, et als beeen eee eeees 619 A mortgagor may by agreement and release sini t 
manded in the pleadings. Kish v. Beruth et als .... 130 A purchase money mortgagee has priority over pre- default surrender to the mortgagee the right of B 
Some Thoughts On The Ad Damnum Clause, by vious judgments against the purchaser. Silver v. redemption of part of the mortgaged premises 3 
Melvin B. Cohen ............--.. sees eee enee .. 201 Williams, et als pecminers ranges eps wisier tec 619 as part of an agreement to refinance the debt on Li 
The determination of the issue of amendments or PRIVILEG the remainder of the mortgaged property, provided u 
changes to the pretrial order after a remand rests gic ei Re OR ee aT the arrangement is fair and eunioiiet Smith v. ™ 
in the sound discretion of the trial judge. Rey- a acca ok Ean Ge Mia. ee was a hiro es 165 P 
nolds W.ummer Gt BIS. ....3..5 cask Asean awe wees os 325 pediesat precredeng cae ee ee relation oie ors t to L! 
Additions, amendments and revisions of the original thereto are absolutely privileged against a suit i. ee ee ee mgr vonage of a os sthersegge th An 
pretrial order should be granted at the pretrial thereon for defamation or Ls aphaclesd interference wrcrierdask ete ee ae pigeon ep engi Fi 
after a remand only when deemed necessary in the : with business rights, even if made maliciously. v ewe from ~ claims for accounting prior j 
light of the action of the trial or appellate court Middlesex Vv. emereres Ge Bireanger ..... ssc siohe ss 338 thereto. Smit th v: Shattls ...... BOS eget fhe ewan oS 165 j 
which produced the retrial and this requiremen The privilege or immunity accorded statements made A conveyance with an option to ‘iia se, peer Hez 
should not be relaxed except when its enforcement Ss paescrns ct quasi- judicial proceeding is pea sim- essent ially to secure an advance by the grantee, . 
would be inconsistent with substantial justice. Rey- ited to those made on the wnen stand but extends js an equitable mortgage subject to the same right rr 
NATAL wo eriminer SbeIS. +e ee ee 395 to statements or communications made in connec- of redemption as a legal mortgage. Smith v. Shattls 165 C 
Held, refusal to permit defendant after remand to tion with a judicial PLOcecins sl soles 9 sinner aes W here action 1s brought to have deed declared etl REST 
raise for first time defenses of statute of frauds defense or trial thereof. Middlesex v. Carteret.a equitable mortgage it is error for court to fix Whe 
and lack of right of the p!aintiff to sue in our courts Streander .. - 338 time for rede emption and order sale if not com- hi 
was proper. Reynolds v. Summer et als ..... 395 The attorney- -client privilege applies ‘to communica- plied with, in absence of plea for foreclosure. 5 os 
Usury or unjust enrichment are affirmative Botances tions to an attorney only where the strict relation SSTATUE VeSKALELS: <cin.ta2 «cia c aha ein eater ein nana aS 165 e 
which must be pleaded under R.R. 4:8-3. Spiotta v of attorney and aergapiibanaersind and the activity is Where property is purportedly taken as tenants by th 
Sei Hae Sale eae 374 peculiarly within the province of an attorney at entirety but parties are not legally husband and o 
aw <M atealts Ws TGISS ook koe os wii eae ence cine 606 Wire uthey hold as tenants inscomimon: hiammiane aa 
POWER OF ATTORNEY Attorney-client privilege does not apply to an in- Malice : er ronast aes i 166 je 
Where one conferring a power of attorney, expressly vestigation conducted by an attorney for his cor- = ee, rel d aN oe the ane oa ACE Fa enmnes = eye - 
or by implication leads the attorney-agent to be- porate employer where he was not asked to do so A grant by the oe sgrrey riparian lands, absolute in - 
lieve he would not be required to account, the at- as a legal adviser and it was not peculiarly within iglage PAeeee ste title to the submerged lands to RIPAI 
torney-agent is not required to account formally the province of an attorney. Metalsalts v. Weiss 606 star gpcoinpriganielhees fee immediately and separately, and Ag 
nor chargable with the strict standards required The existence of a qualified privilege to make a de- not as a mere enhancement of the abutting uplands fo 
of trustees, but he nevertheless has the burden of famatory communication depends on whether the until reclaimed. Island Heights v. Presbyterian — th 
proving he expended the funds in accordance with maker reasonably believed circumstances existed CAMPS oo. seein e eee eee Fis, eR Tea) ert ke 374 no 
his power when called upon to do so. Gallo v. Gallo 119 which cast on him the duty of making the com- Provision in gra of riparian lands that grantee ur 
PRACTICE munication. Metalsalts v. Weiss sees e cence en eceees 606 shal have ri oe to fill: or otherwise appropriate Ca 
wae Cae eee teat Rae ; Les The work product privilege is limited under our lands to the bulkhead line for grantee’s exclusive Pro 
A court of equity will accord a defendant whatever rules to an attorney acting as such in the collection use, does not cenvert otherwise absolute convey- sh 
equitable rights he may have though not demanded of facts for his client's case. Metalsalts v. Weiss ... 606 ance into mere right to reclaim. Island Heights lar 
in the pleadings. Kish v. Beruth pee eh ie Ba i ace 130 Malice defeats a claim of qualified privilege to de- v . Presbyterian ne ne baie Mie sine SPS AY 374 us 
English Interlocutory and Pretrial Practices and os fame. Metalsalts v. WeisS ........-.cceccccoccecce 606 Pri # alk 4 ae 
Procedures, by Hon. John W. Mcllvaine ......... 15 rior owner's continued possession after judicial sale : 
History of the Office of Queens Bench Masters, by PROCESS of the property is that of a tenant at suffrance of " 
ey ee ee eee 159 Where service on a non resident is attempted to be the purchaser and is not adverse to the purchaser RULE: 
Essex County Bar Ass'n Petitions Supreme Court made through the Commissioner of Motor Vehicles without a clear repudiation of his title and asser- chy Prop 
PDE BEREUETS: «oun coco ccdsussuseue sees es 165 under N.J.S.A. 39:7-2 and 3 and the summons and tion of a hostile claim. Caruso v. Hunt ....... none OOF Pr 
Application for entry of final judgment after default complaint mailed to the defendant by the Director Payment of taxes by the possessor does not establish > Prop 
on unliquidated claim is governed by R.R. 4:56-2 is returned undelivered, jurisdiction over the de- adverse possession but is a factor to be considered Ru 
(b) whether default was entered under R.R. 4:56-1 fendant is not acquired. Zander v. Martine . Scan ed with all other factors” in determining the true = Rule 
or R.R. 4:27. Douglas v. Harris ................... 398 In order for the court to acquire jurisdiction over a character of the possession. Caruso v. Hunt ...... 557 & Prop 
On application for entry of final judgment after non-resident owner or operator of a motor vehicle Burden ioe ons claiming title by adverse poareres Com: 
defzult in unliquidated damage case, court may in by service on and through the Director of Motor ped a ne —— years which nhac’ hos- Ame: 
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proof of liability on application for final judgment fendant. Zander v. Martine. ... 00.6602 <66 msi es 25 141 en ee ee that the disseizor intended to __ in 
after default under R.R. 4:27 where Unsatisfied A member of the armed forces stationed outside New make title under it. Caruso v. Hunt ............ 55! Work 
Judgment Fund is involved. Douglas v. Harris .... 398 Jersey is not a resident of New Jersey and service Equity will relieve a purchaser from forfeiture for New 
Requirement that contributory negligence be affirm- upon him under N.J.S.A. 39:7-2.1 through the failure to strictly comply with the terms of his Prop, 
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LO Es soe ee eee PRESS REE Tree 398 Di Miore-w; Brie Be MANNE: o's «55s sss he ee 218 Land Co. v. Glasser and Boyce Realty ........... 558 “Afr 
Mere admission by counsel that failure to make Held. service on corporation via Secretary of State Where agreement or order fixes date of closing title pow 
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Real Property, Cont’d 
A judgment obtained on a debt secured by a mort- 
gage does not merge the mortgage nor become a 
lien on the mortgaged property and cannot be the 
basis of an execution and levy on the property. 
SEGer Vi.  WTMONS CUNGNS iss os cca gic sr wee enene's 
A junior judgment holder who validly executes on 
his judgment and levies upon the debtor’s property 
before execution and levy by a prior judgment 
holder, obtains priority over the prior judgment 
holder but not over intervening mortgages on the 
property. Silver v. Williams, et als ............... 
A purchas se money mortgagee has priority over pre- 
vious judgments against the purchaser. Silver v. 
Williams, et als 
The institutional doctrine is not an exception to the 
general rule defining fixtures but a guide to ascer- 


tainment of intent in particular circumstances. 
Er aie dig». 0.005 7 7 | ee aOR EE ean ere 


In determining whether a chattel has been annexed 
to realty so as to become a fixture, intention of the 
annexor is the dominant factor. Fahmie v. Nyman 

‘The test as to whether a chattel attached to realty be- 
comes a fixture passing with the realty is (1) 
whether it is actually affixed to the realty (2) 
whether it is appropriated to the use of that part 
of the realty to which it is annexed, and (3) 
whether the annexor intended a permanent annex- 
ation, such intent being deduced by the law from 
the facts as distinguished from the unrevealed 
intent of the annexor. Fahmie v. Nyman 

Held, a small retail butcher shop adjoined by build- 
ings with other small retail establishments is not 
such as to bring the building or shop within the 
“institutional doctrine’ as to equipment installed 
therein. Fahmie v. Nyman 

RECEIVERSHIP 

Officer of corporation is entitled to the 
value of his services for the corporation though his 
salary was never formally fixed and there was no 
accrued salary account. Rickenbach v. Noecker 

Wage claimants have a priority in the receivership 
of an insolvent corporation ahead of all lien claim- 
ants except the mortgage holders specified in 
N.J.S.A. 14:14-21. Appel v. Republic 

Wage claimants have a priority by virtue of N.J.S.A. 
14:14-21 over the claim of a landlord for rent due 
from the insolvent corporation though the land- 
lord distrained prior to the receivership. Appel 
WR OIERMINE son oc hese ote Grr airixel ia iS 40.319) ig we Ae 

In order for a creditor to secure a priority in funds 
realized by the receiver from the sale of assets al- 
leged by the creditor to have been the property of 
the creditor, the creditor must positively identify 
the assets as his property. Baisch v. Publishers 

The doctrines of confusion of goods do not apply 
against a receiver of the confusing debtor. Baisch 
v. Publishers 

REIMBURSEMENT 

Payments made under a mistake of 
full knowledge of the facts cannot 
absent fraud or improper conduct on 
the payee. Flammia v. Maller 


RES ADJUDICATA 
A judgment admitting a will to probate is not res 
adjudicata on the issue of marital status of the 
testator or ownership of property devised where 
those questions were not put in issue in the probate 
proceeding and all persons involved were not a 
thereto. Balazinski v. Lebid 
The determination in a negligence action against an 
uninsured owner or driver, in which the Fund is 
not a party, is not res judicata with relation to 
plaintiff's status as regards his right payment 
from the Fund. Minardi v. Nocito . 
An award for temporary disability during pendency 
of a workmen’s compensation action is not a final 
judgment, is not appealable as of right, and hence 
res adjudicata. Anderson v. Well 
Hearings and awards for temporary and permanent 
disability compensation are part of one case which 
must be considered as a whole on appeal to the 
County Court. Anderson v. Well-Built, et als .... 


RESTITUTION 
Where one has become liable with another for 
harm caused to a third person by reason of negli- 
gent failure to make safe a dangerous condition of 
land or chattels which, as between the two, it was 
the others duty to make safe, he is entitled to 
restitution from that other for expenditures prop- 
erly made in discharging the liability, unless he 
acquiesed in continuance of the condition. Bus- 
caglia v. Owens v. Catalytic v. Snell .............. 


RIPARIAN LANDS 
A grant by the State of riparian lands, absolute in 
form, passes legal title to the submerged lands to 
the grantee in fee immediately and separately, and 
not as a mere enhancement of the abutting uplands 
ntil reclaimed. Island Heights v. Presbyterian 
sol Na PE er Ee ee aT Lr er ee a RR ee rar 
Provision in grant of riparian lands that grantee 
shall have right to fill or otherwise appropriate 
lands to the bulkhead line for grantee’s exclusive 
use, does not convert otherwise absolute convey- 
ance into mere right to reclaim. Island Heights v. 
BRCS OMI GHIA eC HENDS © 5 5565.6 cere od oa ba dae en anes 

RULES 

Proposed Amendments to Admiralty and Maritime 
PEACUIEC IOS eo o.26 850s osssistnie Scwsnaisicen 
, wpoae Amendments to Federal Civil Procedure 
PRR RIIES ia rey ahca eet ec Big elie ga 
Rule 1:20-2 amended 
- Proposed Rule Amendments 
Comment on Proposed Rule 1:25A, by John Tomasin 
Amendments to Rules of Civil Procedure for U‘S. 
District Courts 
Amendments to Admiralty and Maritime Case Rules 
Amendments to General Orders and Official Forms 
in Bankruptcy 
Workmen’s Compensation Rules Revision 
New Rules and Amendments 
Proposed Amendments to Rules of Civil Procedure 
for the United States District Courts 

SALES 
Afirmations by manufacturer as to the product are 
not an express warranty to a purchaser on which 
he can sue for damages unless he was induced 
thereby to purchase the product. Kaspirowitz v. 
Schering 
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ability against a manufacturer must rest on a de- 
fective product, not merely one use of which in- 
jured plaintiff. Kaspirowitz v. Schering 


SECURITY FOR COSTS 

An assignment by a non-resident to a nominal as- 
signee-plaintiff to avoid posting security for costs, 
is not a fraud on the law, is not forbidden, and 
does not call for dismissal of the action with pre- 
judice, but the practice of using the attorney’s 
secretary as such assignee is disapproved. DeCosmo 
v. Foreman 

If there is doubt that costs could be readily recovered 
from nominal resident assignee, court may order 
non-resident assignor joined or substituted and 
security for costs posted. De Cosmo v. F 


Foreman .. 
SENTENCES 

All sentences to the reformatory under N.J.S. 30:4- 
148 must be for an indeterminate period up to the 
maximum term set by statute for the crime in- 
volved where such maximum is less than 5 years, 
and the court cannot in such cases set a maximum 
period of detention less than the statutory maxi- 


wen. Dy (Feo NIGHOISOS a 5.5.66 ces dcaeccadeearme 
SETTLEMENTS 

An executory agreement of settlement of pending 

litigation, fairly arrived at, should be enforced by 


judgment in the cause after sum: hearing, at 


nary 









least when the dispute as to fact and terms of the 
settlement is easily resolved and no real consid- 
erations as to fairness and equity of the settle- 
ment appear. Jannarone v. Calamoneri .......... 
The fact that a party or her counsel in agreeing 
to a settlement misjudged the likelihood of a 
favorable verdict is no basis for permitting uni- 
ateral dissolution of the settlement deliberately 
ered into. Jannarone v. Cala yneri et als ..... 





While the clerk’s entry in the docket of a notation 


of announced settlement of a ca does not have 
the effect of a Padeuesti of dismissal and is not 
conclusive, it is evidence of what transpired. 
Jannaronev, Calamoneri et ais: .. . <2 550s cc0se meas 
SIDEWALKS 
Abutting owner's liability for a defective sidewalk 


reviewed. Lambe v. Reardon 
An abutting owner is liable for a defective condition, 
such as elevation of a slab, in the sidewalk, 
created by him or a predecessor in title in install- 


ing a drain under the wk or resulting from 
improper replacement of the walk after installa- 
tion of the drain. Lambe v. Reardon ............. 


Pedestrian injured by defective sidewalk has burden 
of proving the owner or a predecessor was respons- 
ible for the condition. Lambe v. Reardon 

Attempted repairs to sidewalk which do not increase 
the hazard nor create a new danger proximately 
related to plaintiff's injuries, afford no basis for 
liability of the owner. Lambe v. Reardon 


Held, on facts, jury could reasonably infer condition 
in sidewalk was caused by an abutting owner. 
RATS Wor RGR. issn co. o:6 sie nk ae arcs eae eo 


Where one installs a drain under a sider walk and the 
work requires removal and replacement of a part 


of the walk, he is liable for a nuisance resulting 
therefrom though no negligence attended the 
manner of installation of the drain. Lambe v. 


Reardon . 


SLANDER 
A false statement imputing to another conduct con- 
stituting a criminal offense, or commission of a 
crime, or conduct incompatible with the proper 
conduct of his lawful business, trade or profession 


is slander per se. Sokolay v. Edlin et ais ......... 
If the alleged defamatory words are unambiguous 
and reasonably capable of only one interpretation 


the court a matter of law 
determines whether they are or are not defama- 
tory, but if the language is reasonably open to two 
meanings, one innocent and the other defamatory, 
then it is for the jury to determine as a question 
of fact which meaning was understood by those 
hearing them. Sokolay v. Edlin et als 
A communication, though slanderous, made bona fide 
on any subject matter in which the maker has an 
interest, is qualifiedly privileged if made to a per- 
son having a corresponding interest. Sokolay v. 
WREITD. CENA 5.5, osss scoleear's ’ 
A statement by an employer to 
ployees as to the reason for disc 
tiff is qualifiedly privileged. Sokolay v. Edlin, et als 
The burden of establishing a qualified privilege is 
on the defendant but once established the burden 


by those hearing them, 


as 


pl laintiff’ s co-em- 
*harging the plain- 


is on the plaintiff to prove its abuse by either 
malice of the defendant, or by lack of belief or 
grounds of belief in the truth of what was said 


Sokolay v. Edlin et 
Malice sufficient to overcome 
means the primary motive 
utterance was one other than the 
to protection by the privilege. 
eb als 4: ; 
The existence of privilege is a question of law for 
the court unless the facts are in dispute. Sokolay 
v. Edlin et als 


SPEEDING 
In determining whether the area in which defend- 
ant is charged with speeding is a residence dis- 
trict under R.S. 39:1-1, with a speed limit of 25 
miles per hour, the 600 feet of highway to be con- 
sidered is not limited to 600 feet already travelled 
by defendant but includes any 600 feet within 
which he is charged with exceeding the speed 
limit. State v. Halliday 
If a motorist enters a residence district as defined 
in R.S. 39:1-1 and penetrates it for even a short 
distance at a speed more than 25 miles per hour, 
he exceeds the speed limit. State v. Halliday .... 


STATUTE OF FRAUDS 
Under R.R. 4:8-3 the Statute of Frauds must be 
affirmatively pleaded as a defense and failure to 
do so amounts to a waiver of the defense under 
R.R. 4:12-8. Battaglio v. Red Bank et al 
The requirement that the Statute of Frauds be 
affirmatively pleaded may not be relaxed except 
when its enforcement would be inconsistent with 
substantial justice. Battaglio v. Red Bank etal.... 
Endorsement of a check bearing a sufficient nota- 
tion of the details of an agreement-for the sale of 
realty or incorporating by reference such details, 
constitutes same a memoranduntf which will satisfy 
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the statute as to the endorser or his principal. 
Herzog v. Tidaback 
An agent who is acting under an oral authorization 
ean furnish the memorandum which will bind a 


~~ seller or buyer of real property. Herzog v. Tideback 


Before a memorandum is sufficient under the statute 
to bind an owner to a sale of lands, it must name 
or otherwise identify the party to be bound. Her- 
zog v. Tidaback 


STATUTES 
The doctrine of substantial compliance with respect 
to a procedurally directive statute is recognized in 
New Jersey. Atlantic v. Port of N.Y. Authority ... 
Where a statute sets up an exception to a prior des- 
cribed infraction, the existence of the exception 
is a matter of defense and the party asserting it 
must prove he comes within its terms. State v. 
Saldutti 
In construing a statute, comparison with divergent 
acts of other states dealing with similar subject 
matter may be illuminating. Schimek v. Gibb, et als 


SUBDIVISION 
A municipality has no power to regulate land sub- 
division without adopting the provisions of the 
state enabling act, or to regulate same thereafter 
except in the manner and by the procedure pro- 
vided by the act. Gruber v. Raritan 
Land subdivision approval given without adoption 
of the Municipal Planning Act or in a manner not 
in accordance with its provisions is ultra vires and 
void and can form no basis for estoppel against the 
municipality. Gruber v. Raritan 
Tentative approval of a subdivision expires under 
N.J.S.A. 40:55-1.1 et seq. in three years. Midtown 
v. Madison 
Relief from denial by Planning Board of application 
for final approval of subdivision must be sought by 
appeal to Township Committee under N.J.S.A. 
40:55-1.19 and suit within the time prescribed by 
R.R. 4:88-15. Midtown v. Madison 
A contract with a developer under which the munici- 
pality purports to permit subdivision on certain 
conditions without following the statutory pro- 
cedure for same, or agrees to rezoning or to restric- 
tions on its zoning power, is ultra vires and void. 
NMiidtowik ¥: MIAGISOID ooo iccs Ces ecig vb oe. te meee 
A municipality has no legal right to impose on a 
developer as a condition of granting him temnorary 
or final approval of a proposed subdivision that he 
supply or pay for a school or school facilities. 
Midtown v. Madison 
Municipal requirements as to improvements such as 
street pavement may be upgraded even after tem- 
porary approval of a subdivision plat, at least until 
proper final approval of the plat. Levin v. Liv- 
ingston ae 
Proper and valid final approval of subdivision plat 
protects a developer against further changes up- 
grading municipal improvement requirements at 
least for a reasonable period of time. Levin v. 
Livingston 
A final approval of a subdivision plat not properly 
or validly obtained affords no protection against 
subsequent changes in municipal requirements for 
subdivision. Levin v. Livingston 
Final approval of a subdivision plat is a prerequisite 
to obtaining any building permits or to selling or 
agreeing to sell any of the land. Levin v. Livingston 


SUBROGATION 
Equitable principles apply to subrogation even when 
the subrogation is based on contract, except as 
modified by the specific provisions in the contract. 
Providence Vv. Hogges ...é<+.0ie60 ss naccarceniaema 

A surety on a contractor’s performance bond is sub- 
rogated only to the rights of claimants whose 
claims it has guaranteed and paid on behalf of the 
contractor. Board of Ed. v. Aiken et als 


SUMMARY JUDGMENT 
A mere scintilla of evidence is insufficient to with- 
stand a motion for summary judgment. Sokolay 
WABGHE: GO GUS? cisicc ceeds nc Syedonwas Keuenseeeeeee 
Summary judgment should be denied to permit 
taking of testimony only where the testimony 
would be relevant to an issue raised by the plead- 
ings. Spiotta v. Shelter Cove & Reid 


SUPPORT 
Held, arrearages in support of children ordered paid 
in lump sum should be ordered held in trust so as 

to preserve the fund for the best interests of the 
children. Schwartz v. Schwartz ............ 


SUPREME COURT COMMITTEE REPORTS 
Municipal Court Committee 
District Court Committee 
Committee on Juvenile 

Courts 
Committee on Rules 
Preliminary Report on Revision of Appellate Rules .. 
Criminal Procedure 


SURETIES 
A surety under a subcontractor’s performance bond 
is not thereby an assignee of the subcontractor’s 
rights against the general contractor and is not 
thereby subrogated to the rights of the genera! 
contractor but is on payment after default by the 
subcontractor subrogated only to the rights of the 
subcontractor and stands in his shoes. Guarantee 
v. Tandy & Alien 
General contractor's right to set off against moneys 
due subcontractor claims general contracior has 
against subcontractor is superior to right of sub- 
contractor’s surety to such moneys. Guarantee v. 
Tandy & Allen 


SURETY 
Where a pledge is made as security for the obliga- 
tion of a third party, the pledgor is a surety to 
whom the creditor owes a duty of ordinary care to 
preserve and apply to the debt any security in 
his possession or control. Eichler v. Hillside Nat’l 
Bank 
Where a creditor voluntarily surrenders or dimin- 
ishes the value of security, the surety is discharged 
to the extent he is injured thereby, but to come 
within this rule the creditor must have control of 
the security and the right and power to apply it 
to the debt, and the release or loss thereof must 
be voluntary or due to his fault. Eichler v. Hillside 
Nat'l Bank wea 
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Surety, Cont’d 


A conditional payment to the creditor does not dis- 
charge a surety on the original indebtedness. Eich- 
ler v. Hillside Nat'l Bank 

Held payment to a creditor under a court order 
directing that it be held subject to further order of 
the court and not applied to the debt, does not 
constitute a payment or acceptance by the creditor 
— discharges a surety. Eichler v. Hillside Nat’l 

ank 


SURVIVAL OF ACTIONS 


An action by an attorney for reasonable compensa- 
tion for services rendered is an action in quasi- 
contract which may be assigned and which sur- 
vives his death. Sweeney v. Veneziano 


TAX APPEALS 


Notice re: separate allegation and proof of land and 
building values 


TAXATION 


A residence on the hospital grounds for the hospital’s 
director whose availability on the premises 24 
hours a day is essential to the hospital’s operation, 
is an integral part of the institution’s facilities and 
as such within the exemption of N.J.S.A. 54:4-3.6. 
Princeton v. Tenacre Foundation, et al 

While N.J.S. 55:14A-8 limits the rents chargeable by 
a Housing Authority to that necessary to meet the 
cost of maintenance and operation, the fact that a 
charge against the Authority would cause an in- 
crease in rents is no basis for placing the burden 
thereof on the other citizenry. Sewerage Authority 
v. Housing Authority v. Jersey City 

A charge by an independent Sewerage Authority 
under N.J.S. 40:14A-8 for sewage treatment is 
neither a tax nor a special assessment, but a ser- 
vice charge, and hence not within the exemption 
granted to Housing Authorities by N.J.S. 55A:15- 
14A. Sewerage Authority v. Housing Authority v. 
Jersey City 


TORTS 
Where the state confers on an agency power “to sue 
and be sued in its own name”, this constitutes a 
waiver of the sovereign immunity from suit and 
liability for torts. Sayreville v. N.J. Hway Au- 
thority .... 
By RS. 27:12B-5(d), which confers on the N.J. High- 
way Authority power to sue and be sued, the state 
waived sovereign immunity on claims against the 
Authority based on breach of public as well as 
private duty. Sayreville v. N.J. Hway Authority .. 
Non feasance or inaction, as well as misfeasance or 
affirmative action, may give rise to tort liability 
of an agent to third persons including co-em- 
ployees. Miller v. Muscarelle et als 
The principles stated in Sections 350 through 359 of 
the Restatement, Agency 2d, (1958) reflect the law 
of New Jersey relative to liability of agents to 
third persons and co-employees, except as modified 
by L 1961 C 2. Miller v. Muscarelle et als 
While an agent may be liable where he does, directs, 
or permits the doing of a hazardous act himself, 
he is not liable for failure to perform an act not 
made his duty by his employer nor assumed by 
him. Miller v. Muscarelle et als .................. 
An agent is not liable for injury caused by an activity 
participated in or directed by him unless he had 
actual or imputable knowledge of the danger in- 
volved. Miller v. Muscarelle et als 
The fact that an instrumentality is supplied by the 
principal does not relieve the agent from liability 
for its use if unreasonable risk therein is created 
by the nature of the instrumentality or defects 
therein of which he should know. Miller v. Mus- 
PURINE AMIN ee ie a bins ae alate RS SA EWS 
A municipally-owned, metered parking lot is a 
“proprietary” function for purposes of tort liabil- 
ity. Stringfield v. Hackensack 
Distinction between “governmental” and “proprie- 
tary” functions reviewed. Stringfield v. Hackensack 
The fact that an activity is for a proper public pur- 
pose so as to bring same within the municipality's 
governmental authority does not establish it as a 
“governmental” as distinguished from “proprie- 
tary” function for purposes of tort liability. String- 
field v. Hackensack 


eee eee rer sere srr eeeseeresesseeeeseee 


TRESPASS 
Punitive damages are recoverable for a wilful and 
wanton disregard of another's rights, or for a mal- 
icious trespass or other wrong. LaBruno v. Law- 


WIN ak hn tote eet da va he ec Stee ke DER Pea CoS 
Held, on facts, surveyor who erroneously staked 
boundary line and then stubbornly refused to 


check and correct his error, is liable for punitive 
damages for trespass caused by erection of fence 
on the staked line but contractor who erected fence 
and owner who ordered same not so liable. La- 
Bruno v. Lawrence 
While a trespass committed by mistake will not 
justify an award of punitive damages, it may be 
aggravated by subsequent conduct demonstrating 
a wilful and wanton disregard of the owner’s rights 
warranting punitive damages. La Bruno v. Law- 
Aree ye pee eo 
To sustain an award of punitive damages for a tres- 
pass to realty either actual malice or an act ac- 
companied by a wanton and wilful disregard of the 
owner’s rights must be established. La Bruno v. 
Lawrence 


TRIAL 
Where physical factors and evidence make it ap- 
propriate, court should charge qualifying portion 
of N.J.S.A. 39:4-98 that vehicle be operated at 
appropriate reduced speed, as well as the portion of 
the statute relating to speed of vehicles in the 
district involved. Dillard v. Fue 
Where plaintiff's case is based on claim injuries 
were direct result of accident and defendant as 
part of defense asserts accident only aggravated 
pre-existing infirmity, it is proper for court to 
charge on liability for aggravation of a pre-exist- 
ing infirmity and submit this question to jury. 
McCray v. Chrusky & Ciampi 
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The court has no right to strike a doctor's testimony 
in toto because it finds the testimony incredible in 
certain respects; credibility is for the jury. McCray 
v. Chrusky & Ciampi 

A complaint containing an ad damnum clause may 
not be submitted to the jury “as a matter of 
course”, but where such complaint was put in 
evidence for a legitimate trial purpose, submission 
thereof to the jury is proper. McCray v. Chrusky 
& Ciampi 

An attorney is not permitted to allow objectionable 
remarks or conduct of his adversary to pass un- 
noticed for tactical reasons, even if the judge is not 
present when the remarks were made, and subse- 
quently claim injury therefrom. McCray v. Chru- 
sky & Ciampi 

The trial court may disbelieve testimony, even if un- 
contradicted, where it finds same unpersuasive or 
not credible and may properly hold the party 
failed to prove his case by such testimony. Gallo 
v. Gallo 

An attorney has implied authority to make all neces- 
sary decisions on matters incidental to manage- 
ment of the case which affect only procedure or 
remedy as distinguished from the cause of action 
itself, and the client is bound thereby. State v. 
Smith 

Where the circumstances entitle a defendant to the 
issuance of process for attendance of an absent 
witness, defendant should be allowed a reasonable 
time for making process effectual, but this con- 
stitutional right may be waived, as by failure to 
apply for production of a previously known wit- 
ness, until late in the trial. State v. Smith 

Granting of an adjournment is within the discretion 
of the trial judge and refusal thereof will not lead 
to reversal absent manifest wrong or injury there- 
by. State v. Smith 

Held, on facts, Court properly declined further ad- 
journment to allow for compulsory attendance of 
alibi witness. State v. Smith . 

While comment on an assured’s failure to take the 
stand is improper where the inculpatory facts 
proved by the state are purely circumstantial, such 
comment is permissible where there is direct evi- 
dence of facts circumstantially implicating him 
which he can of his own knowledge deny or ex- 
plain. State v. Bassano 

Where information sought by plaintiff is in sole 
possession of defendant and defendant fails to 
answer interrogatories with regard thereto, court 
should indulge inference that the information 
would be beneficial to plaintiff. Douglas v. Harris 

Under R.R. 4:15-2 trial court may properly condition 
leave to amend pretrial order and pleadings to 
admit evidence not within the issues framed there- 
in on postponement of the trial to permit defense 
thereto on the merits. Barr v. Francks, et al 

It is preferable to conduct the proceedings on re- 
quests to charge out of the hearing of the jury. 
Housen, et als v. Olesky, et als 

There is no inherent error in accepting an oral re- 
quest, after the main charge, to charge matters 
omitted from the charge. Housen, et als v. Olesky, 
et als 

It is improper for the Judge after a request to 
charge merely to state “I so charge”; the Judge 
should repeat the requested charge, or any ampli- 
fication thereof, in full and verbatim to the jury. 
Housen, et als v. Olesky, et als 

Mortality and Life Expectancy tables should not be 
used in the charge unless they have been formally 
introduced in evidence, and then with the qualify- 
ing instruction that they are only prima facie 
proof. Housen, et als v. Olesky, et als 


TRUST ACCOUNTS 


In bank accounts opened prior to 1932 in the name of 
A in trust for B, there is no presumption of gift or 
inter vivos trust and burden is on B to show some 
unequivocal act or declaration by A of an intent 
to part with control and establish an absolute gift 
or trust before B can acquire a right to the funds 
in the account. Howard v. Kielb 

in Accounts opened between 1932 and 1954 in the 
name of A in trust for B, there is a rebuttable pre- 
sumption of an inter vivos gift or trust from the 
form of the account. Howard v. Kielb 

Presumption of inter vivos gift or trust arising from 
opening of bank account in name of A in trust for 
B is rebutted by showing A at all times retained 
control over the account and never by an unequi- 
vocal act or declaration showed an absolute gift or 
trust was intended. Howard v. Kielb 


TRUSTS 


Where payments made are intended as a gift, as for 
one erroneously believed to be one’s wife, there is 
no basis for a resulting trust. Flammia v. Maller .. 

A trustee has property rights in the trusteeship 
making his removal without notice and an oppor- 
tunity to be heard a violation of due process. In 
re Mayer 

The court may not on its own motion, without notice 
and an opportunity to be heard, remove another 
trustee in an action to remove a co-trustee. In 
re Meyer 

The equitable trust theory under which funds allo- 
cated for a public project may be deemed a trust 
for payment of materialmen, laborers, and others 
whose work makes the fund payable, does not 
apply where there has been no fund physically 
segregated for that purpose and nothing in the 
source or origin of the funds limits their dis- 
bursement to the designated purpose. Board of Ed. 
v. Aiken et als 

Funds payable by a public agency from its general 
appropriation for performance of a contract entered 
into by the agency under its general powers are not 
subject to an equitable trust for materialmen. 
Board of Ed. vi Aiken ctials ........655..csie se seeee 

The trust created by the Public Trust Act for mater- 
ialmen and laborers applies only where the monies 
have been paid by the governmental body to the 
contractor and not where the monies have been 
interpleaded. Board of Ed. v. Aiken et als 
While the primary obligation is on the father to 
support and maintain his children, where a trust 
for the children has been created with direction 
“to use and apply so much of the income to the 
proper and necessary care, support and education 
of the children”, and the father is financially un- 
able to do so, the trustee should pay from income 


117 


117 


119 


182 


182 


286 


643 


659 


659 


659 


105 


105 


326 


437 


437 


an accrued milk bill and mortgage arrearage, and 
make a regular monthly contribution toward fu- 
ture support, though such payments will also bene- 
fit members of the household in which they live, 
the monthly payments to be subject to future 


changes. In re AFbDuckle .......6ciceccscsccvcesecnse 594 
UNCLEAN HANDS 
Doctrine of unclean hands in failing to apprise 
mortgagor that transaction might strip her of her 
entire estate does not apply against lender who 
has no confidential and dominant relationship. Les- 
SOP CIC. VW NE URMBO RCO ase ic cos crass ae Win yense! we ceens 302 


Where plaintiff takes mortgage on one piece and ad- 
vances money thereunder to corporate mortgagor 
for use of another corporation in acquiring and 
developing another piece on which he could not 
hold lst mortgage, and plaintiff is a stockholder 
and director of both corporations, such scheme 
constitutes unconscionable conduct and unclean 
hands barring foreclosure of the mortgage as 
against one entitled to reconveyance from the 
mortgagor. Feldman v. Urban, et als 

The doctrine of “unclean hands” does not apply 
where the conduct relied on injured one other than 
the party asserting its applicability. Mathis v. 
EN MORRO 29 1G ous aye deter eee WI Wn RE aI ale ol a loan 


UNFAIR COMPETITION 
Where an otherwise lawful business is so conducted 
as to constitute unfair competition and fraud, 
Chancery will under its general equity powers in- 
tervene to prevent a continuance thereof. Lower 
Main etc. v. Paul Geller & Co. .................. 
Where defendant applied for and obtained a mun- 
icipal license to hold a “going out of business sale” 
by representing that it was going out of business, 
and advertised that its stock was to be liquidated, 
neither of which representations were in fact true, 
this constitutes a fraud on the municipality and the 
public, and unfair competition, which will be en- 
joined. Lower Main etc. v. Paul Geller & Co. ..... 


UNSATISFIED CLAIM AND JUDGMENT FUND 
Mere timely mailing of notice of intention to make 
claim against the Fund as required by R.S. 39:6-65 
is insufficient: the Board must receive the notice 
within the time limitation and there must be some 
proof of such receipt. Szczesny v. Vasquez 
Before injured person can bring an action against 
the Director of Motor Vehicles under the first al- 
ternative of N.J.S.A. 39:6-78, he must establish that 
the identity of (1) the motor vehicle, (2) the oper- 
ator, and (3) the owner, are all unascertainable. 
Tinsman v. Parsekian 
The present statute makes no provision for a situa- 
tion where the “identity” of the motor vehicle, 
operator or owner are known but the whereabouts 
of the owner or operator cannot be ascertained. 
Tinsman v. Parsekian 
An injured person is “physically incapable” of giving 
notice of claim against the Fund within N.J.S.A. 
39:6-65 where because of his injuries and their 
treatment and preoccupation with his affliction 
and fear of evil consequences he is not mentally 
and emotionally adjusted to his responsibility of 
giving notice. Greene v. Director ................ 58 
Held, on facts, because of injuries, continuous pain, 
worry over his physical and economic condition, 
and lack of actual knowledge of rights against 
Fund, plaintiff was physically incapable of giving 
notice of claim until after second hospitalization 
and notice given within 90 days thereafter was 
timely. Greene v. Director 
Fact that plaintiff filled out forms for immediate 
pressing purposes and knew generally of exist- 
ence of the Fund, is not conclusive on issue of 
capacity to give required notice to Fund, and ab- 
sence of prejudice to Fund is significant though 
not per se excusatory. Greene v. Director ....... 58 
The Director of Motor Vehicles cannot be joined as 
a defendant in the alternative where there is doubt 
as to the identity of the owner or operator of the 
vehicle involved. McGainey v. Cable et al ........ 59 
In cases of doubtful identity, plaintiff must first pro- 
ceed to judgment with reference to the person 
believed responsible and can only thereafter sue 
the Director in the event of an adverse judgment 
on the issue of identity. McGainey v. Cable et al .. 59 
Regulation No. 1 Amended 69 
The determination in a negligence action against an 
uninsured owner or driver, in which the Fund is 
not a party, is not res judicata with relation to 
plaintiff's status as regards his right to payment 
from the Fund. Minardi v. Nocito ............... 143 
N.J.S.A. 39:6-70 requires a new independent hearing 
on application for payment from the Fund of a 
judgment recovered against an uninsured owner 
or operator, in which the claimant must negate 
employee status at the time of the accident. Min- 
ardi v. Nocito 
Burden is on claimant to prove he was not covered 
by any workmen's compensation law for the acci- 
dent involved. Minardi v. Nocito 
A New Yorker injured in New Jersey prior to Janu- 
ary 1, 1959 cannot qualify for relief from the New 
Jersey Fund. Rudnick v. Bentler 
To recover from the Fund a claimant must establish 
herself as a “qualified person’ within N.J.S.A. 
39:6-62 as a condition precedent to the effective 
giving of notice of intention under N.J.S.A. 39:6-65 
and to application for payment of judgment under 
N.J.S.A. 39:6-69. Rudnick v. Bentler 
The Unsatisfied Claim and Judgment Fund Law 
created a new substantive right and not merely 
a procedural change. Rudnick v. Bentler 
To qualify for payment from the fund as a “resi- 
dent”, there must be a degree of permanence in 
the claimant’s habitation in the state in contrast 
with the situation where he is merely transiently 
staying at a given address with the formed intent 
of shortly going elsewhere. Continos v. Parsekian.. 
Held, Oklahoma student who spent and was spending 
short part of summer vacations in New Jersey 
when injured is not a “resident” of New Jersey. 
Continos v. Parsekian 
Court properly exercises its discretion to require 
proof of liability on application for final judgment 
after default under R.R. 4:27 where Unsatisfied 
Judgment Fund is involved. Douglas v. Harris .... 
Requirement that contributory negligence be affirm- 
atively pleaded is properly relaxed when claim 
involves Unsatisfied Judgment Fund. Douglas v. 
Harris 
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ity assumed by the named insured under any con- 
tract or agreement” does not extend to or include 


heart attack must entail greater exertion than the 


Nea IININ Sg oe cal poo 9 at oto 8 elle) avon g Siyer ee Wier mers 73 ; : 
Stephe liability under “custom and usage”. New York ete. ordinary wear and tear of life. Black v. Mahoney 
USURY 1fe Maases OG occ sks oa be ro ee ee 271 Priya” eda sesee = ere ore © : veeteeees vee ss 94 
pete : ; “ jon”? 3 -103- n employee injured on an employer-maintaine 
Loan actually made to individual but in guise of a Tee ane ee Pion Bors ni as “parking ‘ot, before leaving the lot, while return- 
corporate loan is usurious where charges exceed extend to appointive acts. Prezlak v. Padrone 199 ing from the car in which he rode from work to 
legal rate of interest. Lesser etc. v. Strubbe et al .. 302 The exereiee of & Gower of anncintment ix on ences the employer's building to obtain a can which the 
The defense of usury is not available to a corpora- ca alien pfeil laaislattes act Presk ¢. MEL employer had given a female co-employee member 
tion nor to the holders of subsequent encumbrances pease ; : ; 199 of the car pool permission to take home, sustains 
made by the corporation. Spiotta v. Shelter Cove “moves, nea OT aoe Ga a ag eae a compensable injury. Rice v. Pharmaceuticals .. 129 
02 ia ggscss Mgr Rage alae age Ske aa ae = *illed gosccr nl ind gracing ge ee oe Compensability for ‘an employee's injury on an em- 
While use of a corporate shell to circumvent the anal stead po to fulfill - Ma in Seiel Wikee ployer’s parking lot in the course of a return trip 
usury laws may not be permitted, such defense . Hughes v. NJ. Real Estate Puan - 234 from the lot to the building before leaving the lot 
can only be recognized where same is affirmatively Bat oye ceens ones Pe ei seairissinne tes 2 hat th b btai 
ae The term “taxes” or “all taxes’ does not generally does not require that the return be to obtain some 
pleaded and use of “‘corpovate cloak” is established. . pr by va icl s ff d Ri Phar- 
Spiotta v. Shelter Cove & Reid 374 include “assessments” for improvements. Efros v. artic oa to effect departure. Rice v. Phar 129 
_. Cove & Held ....... ptt eee ewes Hacc 5. or ee eMC A GR bs sialic 313 WACCUNENIE oo cc: cawnecawsdasadoteanecardeeee 
Usury or unjust enrichment are affirmative defenses : ee i fishes : : An internal, graduall rogressive type of occupa- 
which must be pleaded under R.R. 4:8-3. Spiotta v. The word resident” has varied m ety and ang- ti 1 di : : b a = n ay the e ion 
cen: ile og 74 nifications dependent on the connection in which it Ion CINSNSE HOCUS CO SS ea 
Shelter Cove RP aes METS Soha eae eR eee eS 37 occurs and the result designed to be accomplished of the partial permanent disability then attained, 
, by its use. Continos v. Parsekian ............... 327 once the condition has become definitely measur- 
WAIVER : is ble, fixed and d ith di titi 
30 oes : t : able, fixed and arrested, notwithstanding petitioner 
Held, where Authority elects to treat a letter as a A hinge tee . niger that the Levert shall a remains able to work at the same job. Brooks v. 
“claim”, it waives the right to thereafter assert paitactoniar ath gH gaskre egp ange seb FigtIGNGiy © or iinic cad cca eig cz ctawacteiendenaaacaqamate 131 
| Senet te ee Soe er Seee a term in NJ.S. 2A:18-53b and NJ.S. 2A:18-55, An occupational disease becomes compensable when 
74 form, content and manner of service of claim. At- i : ti ; it produces disability which forces discontinuance 
Senile ¥. test al Ae desis 110 whether it be denominated in the lease as addi- it DF y ? 
am me ance sep ee we  phiaiiadende ae ease moe ke tional rent or as a covenant. Vineland v. De Marco 385 of the work, or reaches a matured and static con- 
Notice of disclaimer or non-waiver must be timely Accidents “occassioned by” in the light of the pur- dition, or produces a definite fault akin to a trau- 
given by the insurer after knowledge of the facts poses of an indemnity clause in a construction con- matic injury. Brooks v. Bethlehem .............. 131 
giving rise to right of disclaimer. Merchants v. tract like that here. means “accidents caused by.” An occupational disease which reached a stage before 
WGIOREOT CREE 5 oosiz es oad 8 os, oS a sae sa. AG ee Sa eae 314 and more particularly, “caused by the work being Jay. 1, 1950 at which it would now be compensable 
- Where insurer with full knowledge of facts giving performed.” Buscaglia v. Owens v. Catalytic v. is barred from compensation unless it was one of 
rise to possible right of disclaimer before com- SENGENS os. ast a alae tereeradih a ois!nd sin ee aisle eee 387 the previously scheduled occupational diseases. 
mencement of primary action against insured, as- The terms subcontractors and materialmen as used Brooks v. Bethlehem ..........---++-+-- es oes +» 131 
sumes defense of that action filing necessary plead- in our mechanics lien statutes are distinct and Limitation period on petitions for occupational dis- 
ings and engaging in discovery, it has waived that exclusive, the former connoting the doing of ease does not begin to run until termination of em- 
right. Merchants v. Eggleston, et al ............... 314 at least some labor in the installation of materials ployment exposure to the disease. Brooks v. Beth- 
and not merely the supplying of materials. Morris lehem ......... MA telay ekesideoishobe ated stan eg i 131 
WATERS . v. Nicol et als ............ a pains wis a | .: 427 Death from heart disease is presumed to be the result 
gg. The rule of “reasonable use”, that is that an owner The term “public scales” as used in R.S. 39:3-84.3 of natural physiological causes and the onus Is on 
may make any reasonable use of his lands or of includes state-operated scales as well as private the claimant to prove by a preponderance of the 
subsurface percolating waters thereon though it scales maintained for hire. State v. Saldutti ...... 535 probabilities that the employment was a con- 
interferes with or diverts the underground water Test borings do not constitute “construction work” tributing cause of the death. Tritschler v. Merck + 142 
of neighboring owners, but may not withdraw as that term was used in the savings clause of the The effect of the effort expended by an employee in 
or divert them for sale for uses not connected with amended zoning ordinance involved. Sautto et als walking, by his own election, to the employer's 
his beneficial use of his lands if it interferes with v. Edenboro Apts, et als ..............ccceccceccs 559 plant infirmary after sustaining a heart attack 
14 a neighboring owner’s right of reasonable user, “Construction work” as used in the ordinance in- unrelated to his employment, is not an accident 
applies in New Jersey. Crane et al v. Essex Fells .. 199 volved refers to physical activity on the site refer- cece o Me in the coumne of the coupagene 142 
While the “reasonable use” rale may preclude diver- able to and not preliminary to actual construction. FHSCHICE V. BEEPOM, «00+ - ++ e+s- sos ssersees sess: 
sion of water by a private land owner, it does not Sautto, et als v. Edenboro Apts, et als ............ 559 To sustain a claim for death benefits for a collapse 
ARE ea 4 TT a following a non-employment related heart attack, 
preciude such diversion by a municipality author- iti tablish th 1 : ew 
ized to provide and supply water to the public and WORKMENS COMPENSATION petitioner must estansis ee 
aT to condemn lands for that purpose, but the munici- +s P : : and separate attack or an aggravation of an earlier 
lity is stil : : bs Administrative Directive No. 7 Amended (Subject: attack causally related to the employment. Tritsch- 
seal peer oe — rule of reasonable use. 19 Procedure respecting pre-trial calendars) ........ 13 ler ¢.. MenGlin sss ceca. cucecay erases eens . 142 
al t eae Seeder er eesce see ve renee 9 Where an employer has knowledge of a skylarking While an “unusual strain” in performance of one’s 
WILLS practice and does not command its cessation, such work is no longer necessary to render a heart 
57 : ; f : : practice becomes an incident of the employment attack compensable, and exertion involved in the 
‘ Probate of Foreign Wills, by Hon. David H. Wiener .. 62 and it is immaterial wheter an injured employee work beyond that contemplated as the “ordinary 
To CONETSTIES the i ges memorial of an ante-nuptial was an active participan or an innocent victim. stresses and strains” of daily life is sufficient to 
agreement require by the Statute of Frauds, a McKenzie v. Brixite ........ eta paeed eee 29 support an award, such exertions must be shown by 
will must refer to or show a connection with the A skylarking act which has been countenanced by a preponderance of the probabilities to have con- 
agreement and contain the essential terms thereof the employer as a common practice is not a con- tributed to the attack or death to make same 
_— such certainty that recourse to parol evi- sequential deviation from the employment so as compensable. Dwyer v. Ford ...............+0+5 183 
58 > ae S vagy rte establish the intention of to remove same from the course thereof. Mc- In claim based on death from a heart attack, burden 
__the par ies. Gilbert v. Gilbert ............ se eeeee 154 Kenzie v. Brixite ........ in Nee rere ets 29 is on petitioner to establish that but for the work 
Mere Peter ence 3 will to a person as “who will soon N.J.S.A. 34:15-7.1 does not by implication bar instiga- performed decedent would not have died when ke 
palin wife,” is not sufficient to make the will a tors or participants in skylarking from recovering did and as he did. Dwyer v. Ford ................. 183 
written memorandum of an alleged antenuptial compensation for injuries so sustained. McKenzie Compensability of heart attacks reviewed. Dwyer 
_agreement. Grlpert Vv: Gilberts «occ ccs eccctecce 154 2 > 3 | Sn ee en een Py meee Son Ree 29 We ROR 506s ciidkawa runetenccusey nae Gna eeeee 183 
N.J.S.A. 34.:3-3 does not prevent an implied revoca- The County Court has no jurisdiction to entertain Where on appeal the County Court makes the same 
tion of a will in d 2 with th é ] i 
58 Li euieae et ee ae ee appeals from interlocutory orders of the Work- award as the Division of Workmen’s Compensation, 
ig in an appropriate situation. Shel- men’s Compensation Division. Barry v. Wilck .... 47 the County Court judgment should include interest 
ee. on Vv. eldon ...... cect eee reece ees ween e ee eeee 199 Review of interlocutory orders of the Workmen’s at 6% from the date of the judgment of the Divi- 
W ~ a bequest or devise to one described as my Compensation Division may be had by appeal to sion, to be computed on the fees assessed against 
a is also eee is not revoked by subse- the Appellate Division upon leave first granted. respondent and on each week’s award to the date 
_— — such equest or devise is impliedly _Barry v. WON ac Sn od rok a dhe Siw cle are 47 of entry the County Court judgment, unless some 
ss oe ce Ww ere it is based upon property to which No dismissal may be reopened without a showing compelling reason moves the County Court not to 
citi = gave testator a deed, and executed a gen- of excuse for default as well as merit. Barry do: so. Cobrs wv. Igde Bros. 4 5 «<< oes ica csoveuneues 183 
= . — return for payment as part of a Vv. Wilck eee eee ee rst ir 47 The Division has no jurisdiction to determine the 
—— settlement in the divorce. Sheldon v. Where petition is dismissed by consen because peti- issue of insurance coverage. Jordan v. Ferro ...... 218 
56 ‘ a o ter scesecensercccceses: veneer sees. 199 tioner decides to proceed against 1% Fund, appli- The Division can only make an effective award 
: y, Seeantars division of lands is not invalid cation thereafter made to vacate dismissal in hope against a carrier where the carrier does not raise 
—— the pnelgbiogris thereby violate the munici- of getting some small award so as to renew time the issue of non-coverage. Jordan v. Ferro ........ 218 
ge rae Pies . oe Of Unege of buildings for proceeding against the Fund, does not establish Injury suffered in an assault by a co-employee while 
Where will e ay yd see y Pipe sap se eeeees 233 good cause” warranting reinstatement. Barry at work resulting from animosity generated by an 
59 p sonic ill creates lots violative of zoning ordinance, Mise WRLC Niet a rate te eet nce Wise ish oder as chante ania 47 internal union matter is not compensable. Ber- 
pos evisees nevertheless acquire title but assume N.J.S.A. 34:15-7.1 does not bar compensation to an mudesd 0: OU 2 oeiccckctasscansavonscureenneeeee 219 
: sana subject to zoning ordinances. Metzdorf v. employee who is injured as a result of skylarking An assault to be compensable must be causally con- 
: — & Ericson b oaatoa at arebane di ferertetet seen snes 233 which is instigated by him or in which he takes nected with what the injured employee has to do 
: ae ee ae oe of lands is expressly ex- part. Diaz v. Newark Industrial ate ctih ds 2 tise, orca elaretee 71 in fulfilling his contract of service, or with the 
ided from the regu ations of the Planning Act An employee injured while being transported to or conditions or setting of his employment. Bermudez 
“ rg subdivision. Metzdorf v. Rumson & from work by agreement with the employer or as WD ROR ios ca ccnoiawmec cin eaeae meee ane 219 
Be or re : _ meee woteeeraeees pe derorece. eee = 233 part of custom or practice acquiesced in by the The scope and application of N.J.S.A. 34:15-64 has not 
= urden of proving undue influence usually lies employer, sustains injuries arising out of the em- been essentially changed by N.J.S.A. 34:15-16. Allie 
we the contestant, but if a will benefits one who ployment. Green v. Bell et als ............c000- 82 UW. Bahl oo oc ees cance ess mamasnaes ee eegeres 235 
ro ina confidential relationship to testator and A deviation of 4 or 5 miles from a proper route of The reasonableness of the employer’s course of action 
here are circumstances of a suspicious nature, a 20 miles, in a rural area, is not so material as to in the situation remains the criterion by which 
43 page gmt of undue influence is raised and bur- constitute an abandonment of employment, espec- the right to abatement of counsel fee should be 
: Jen of proof and of going forward shift to propon- ially when the purpose of the detour was to serve determined without regard to the 26 week waiting 
mg — Vv. Baker te eeeee teens tpttrrsesesee ete 410 ina general way the best interests of the employer period. Allie: w.. Barrett... << ccaesidscsencaenduwaws 235 
43 - a > pein sufficient circumstances were pre- as recognized by a custom known to the employer. Held, on facts, offer of compensation made almost 5 
43 : nted to shift burden of proof and going forward Green v. Bellet al ........... 5 acs Sn so 82 months after discharge from treatment and 3 
= proponent SO as to require explanatory proof A slight deviation does not take an employee out of months after filing petition, came too late to be 
55 pri Poggi opportunity for cross-examin- his employment though a material one for a pur- basis for limiting attorney’s fees under N.J.S.A. 
Pes i we, ere 410 pose unrelated to his employment does. Green v. 34:15-64, where it was certain a substantial per- 
Absent extraordinary circumstances, an attorney bE a) eee A eee ee 3 arene iar anierarsbaraarr ee 82 manent disability would be the final result. Allie 
rag not prepare a will without conference with A drinking episode which has terminated and which W. FIGRNOEE ec occ cecdccccdeesdmen aeeeteeeeneee 235 
ry prospective testator and firsthand knowledge is insufficient to support the statutory defense of Medical treatment does not constitute a payment of 
e. the crucial facts. Hipp v. Baker ............... 410 intoxication will not support a claim of abandon- compensation unless authorized by or paid for by 
- itnessing of will by lay persons without legal ment of employment. Green v. Bell et als ........ 82 the employer. Van Duyne v. Caldwell ............ 246 
: guidance or supervision disapproved. Hipp v. Baker 410 The probative value of a doctor’s opinion as to An informal award is not a petition nor an agree- 
5 2 causal connection between the work and injury is ment to pay compensation which takes the claim 
* eons AND PHRASES impaired when it is based on a factor not supported out of the two year limitation of R.S. 34:15-51. 
, The term “net profit” is not fixed and invariable but by the evidence though included in a hypothetical Van Duygne w. Caldwell 2... nicsicccscsceasicacgaas 246 
depends on the setting in which it is used. Smith question. Black v. Mahoney Troast .............. 94 Where employment is terminated by formal written 
A CRTMSBREEE OOOO kc hae eh 95 The question of compensability is one of law, not notice following each project, with uncertain and 
Held, term “net profit” here meant profit from par- medicine, and the probative value of a doctor’s indefinite break between employments, and each 
Neular operation involved in agreement and not testimony as to causal connection is for the court party is free to resume or reject employment re- 
ot _qprofit in general of defendant. Smith v. Peninsula 95 in the light of established standards of legal lia- lations, without any priority rights, and employee 
Entry of the verdict” as used in R.R. 4:61-2 means bility. Black v. Mahoney Troast ................. 94 must make written application to obtain employ- 
receipt of the verdict by the court and entry Where employee suffered from a potentially fatal menf on each project, each re-employment is a 
thereof in the minutes, though judgment thereon is preexisting disease, death is presumed to be from separate, distinct and independent contract of 
97 . uot entered until subsequently. Gussin v. Grossman 130 natural causes and burden is on petitioner to prove employment. Johnson v. Walter Kidde. .......... 270 
Lending institution” as used in a purchase contract an event or happening contributing to death be- The time for filing a petition is not extended by a 
calling fora mortgage means an established public yond the mere employment itself. Black v. Ma- period of self treatment, such as wearing a brace, 
or private body incorporated or otherwise recog- NNN Nao. oo 5k aac dh 5 ois 8 ee en oars < vie ana aR 94 prescribed by the employer’s physician on dis- 
98 nized under appropriate law. Asplund v. Marjohn.. 155 Heat not peculiar to the place of employment and not charging the employee. Mangieri v. Spring Tool Co. 337 
A mortgage commitment from a purported corpora- superimposed on performance of rigorous duties The 2 year period for filing a petition runs from the 
tion which is neither a de jure nor a de facto cor- is not a condition beyond the mere employment date the last treatment is “furnished” by the em- 
Poration at the time is not one from a “lending itself. Black v. Mahoney Troast .................. 94 ployer and not from the date of the last treatment 
institution.” Asplund v. Marjohn ................ 155 To be compensable the job activity resulting in a in general. Mangieri v. Spring Tool Co. ... ...... 337 
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Workmens Compensation, Cont’d 
Bank guard injured while going to police station to 
secure police officer to take him to bank and be 
present while he opens bank, as directed by em- 
ployer and pursuant to daily practice initiated by 
employer, sustains injury “on way to work” and 
hence not compensable, as work in such situation 
commences at police station, and journey thereto 


is neither a “special service’’ nor within ‘dual 
purpose” or “but for’ doctrine. O’Brien v. Ist 
SOMME cers Pheiry he on Ce EAE OR RR A RD 


Where a heart ravaged by disease succumbs to strain 
or exertion arising from the doing of the master’s 
work, though it be a normal incident of the service 
and such as a sound heart’ could withstand, there is 
a compensable accident. Burkley v. Atlantic City .. 

If the employee’s work in fact precipitated his death, 
there is compensability, though he suffered from 
a pre-existing heart disease, was performing his 
normal duties, and his work entailed no more 
stresses and strains than those of every day living. 
Burkley v. Atlantic City 

While fact that workman at time of heart attack was 
doing something involving greater strain or burden 
4han he was accustomed to is of some probative 
significance, it is not necessary to wachesteannniaiies 
Burkley v. Atlantic City 

Mere coincidence of heart attack and work effort is 
not a permissible deduction in face of evidence 
which, according to teachings of experience, dem- 
onstrates a causal relationship. Burkley v. Atlantic 
City 

Requirement that heart attack be induced bi a 
stress or strain which was greater than ordinary 
stresses or strains of living’ to be compensable, 
means only that there must be a showing of a 
work-effort causative of the attack but for which 
it would not have been sustained when and as it 
was. Burkley v. Atlantic City . 

Held, fatal heart attack suffered while washing walls 
on job compensable on facts though decedent’s 
condition was such it might have happened at any 
time thereafter by a similar non-work-connected 
strain or effort. Burkley v. Atlantic City ......... 

Members of a limited partnership association who 
continue its business beyond the period fixed for 
its existence are not covered by the Act. Leventhel 
v. Atlantic & Waters v. Atlantic 

Working employee members of a limited partnership 
are covered by the Act but not working members 
of a general partnership. Leventhal v. Atlantic & 
Waters v. Atlantic 

Workmen's Compensation Rules Revision 

A resident of New York, hired in New York by a 
corporation of that state operating in that state 
is not entitled to compensation under our act for 
injuries sustained in New Jersey while enroute to 
a work assignment in Pennsylvania pursuant to 
his employer's direction in New York. Boyle v. 
G & K Trucking Co. 


‘“ 


Held, on facts, truck driver resident in, hired in, 
and working for a corporation of New York, in- 
jured while driving through New Jersey to make 
a pick up in Pennsylvania, is not entitled to main- 
tain a workmen's compensation act in our state. 
Boyle v. G & K Trucking Co. 

Transients en route through our state in the course of 
their out of state employment and having no work 
assignment to perform here are not within the 
scope of our Workmen's Compensation Act. Boyle 
v. G & K Trucking Co. 

In determining whether an out-of-state employee in- 
jured in our state has sufficient contacts to entitle 
him to recover under our Workmen’s Compensa- 
tion Act, the specific factual situation obtaining 
on the day of injury is controlling. Boyle v.G& K 
MP MMIRCGNREE AMR OMD SSS Gers cts ict anand ig uc Mie ON PTS GO Wee at 

Administrative Directive No. 12 

A joint employment gives rise to joint and several 
liability of the co-eraployers for the total award, 
with the award measured by the total wages paid 
by the joint employers. Anderson v. Well-Built, 
| ES ae eS See SES OE! Peer ann ta: 

Factors to be considered in determining whether 
there was a joint employment include whether the 
employee worked simultaneously for an individual 
and a corporation run by that individual, whether 
there was a unity of control, and whether there 
was an intermingling of time and duties. Anderson 

. Well-Built, et als 
me award for temporary disability during pendency 
of a workmen's compensation action is not a final 
judgment, is not appealable as of right, and hence 
is not res adjudicata. Anderson v. Well-Built, et als 

Hearings and awards for temporary and permanent 
disability compensation are part of one case which 
must be considered as a whole on appeal to the 
County Court. Anderson v. Well-Built, et als .... 

Failure to object to apportionment of award for 
temporary disability does not estop petitioner from 
thereafter objecting thereto at final hearing. An- 
derson v. Well-Built, et als 

The benefits and burial expenses to which a depend- 
ent of a deceased employee is entitled are those 
in effect at the time decedent’s employment ended 
and not those in effect at the time of his death. 
Ermola v. Hudson 

An amendment increasing benefits after an employ- 
ment has ended cannot constitutionally have retro- 
active application to a claim based on that employ- 
ment. Ermola v. Hudson 

Held, salesman injured on way home after work 
when his car skidded into a parked car as a prob- 
able result of his having become slightly intoxi- 
cated while drinking with a customer of his em- 
ployer to maintain and encourage the customer’s 
good will, suffered a compensable accident where 
the taking out of a customer for a drink was au- 
thorized and paid for by the employer as part of 
the employee’s duty to promote good will. O’Regan 
vs. New Jersey Hardware Co. 

An accident arises out of and in the course of em- 
ployment where a condition attached to or inci- 
dent to the employment becomes a factor in the 
happening. O’Regan v. New Jersey Hardware Co... 

A workmen’s compensation claim cannot be assigned 
in whole or in part nor can a claim of the employer 
against the employee be set off against the award. 
Verra v. Hoboken 

An agreement- whereby the employer agrees to con- 
tinue to pay the employee his full salary with the 
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excess over the compensation rate to be applied 
as a credit against any permanent disability award 
made, is a commutation of payments forbidden 
by R.S. 34:15-25 without Division approval and 
unenforceable in the compensation action. Verra 
v. Hoboken 
Compensability of Heart Disease—Legal Aspects, by 
Benjamin Marcus 
Is a Broad Second Injury Fund a Solution to the 
Heart Problem? by Sol Kapelsohn 
Is a Broad Second Injury Fund a Solution to the 
Heart Problem, by George E. Meredith 
The rule of liberal construction in favor of the em- 
ployee applies to the scope and coverage of the Act, 
not weight or sufficiency of the evidence, and can- 
not be made the basis of an award when the peti- 
tioner’s proofs do not establish his claim by a pre- 
ponderance of probabilities. Page v. Federated ... 
The statement in the Aromando opinion that in 
weighing the proofs there must be thrown into the 
scales the tendency to apply the Act in the em- 
ployee’s favor when in doubt, was not intended to 
and did not change the established rule that the 
burden is on petitioner to establish his case by a 
preponderance of probabilities from the proofs and 
circumstances. Page v. Federated 
The rule of the Joy case that the burden of showing 
the injury was produced by a cause unconnected 
with the employment does not apply where the 
employer contends the employee is not suffering 
the claimed disability. Page v. Federated 


ZONING 


Towards More Realistic Zoning, by Stephen Sussna .. 
The action of a board of adjustment in denying a 
variance is presumptively correct and will not be 
upset in the absence of an affirmative showing 
that it was unreasonable, arbitrary or capricious. 
Levitin v. Bd. of Adjust .... 
Existence of a non-conforming use nearby does not 
itself justify or compel grant of a variance. Levitin 
vy. Bd. of Adjust ....... 
Board of adjustment has rig sht on application for var- 
iance by contract purchaser to consider fact that 
contract is void if variance is not granted. Levitin 
v. Bd. of Adjust. 
Fact that proposed non-conforming use would be 
more profitable to owner is not per se sufficient 
reason for a variance. Levitin v. Bd. of Adjust. ... 
Board of adjustment may not grant variance to per- 
mit business in a residential zone in order to avoid 
cost of school facilities ete. Levitin v. Bd. of Adjust 
A variance is not to be used to alleviate a —— 
hardship. Levitin v. Bd. of Adjust. . eA a yr ce 
Decision on variance application depends on facts in 
each case, with proposed use viewed in light of 
surrounding circumstances and existing uses. Lev- 
Bbiiay WS, OLAS. x 6h cs sane soe See eee 
Zoning laws relate to and govern use of lands but 
do not control transferability of title, the sole 
governmental restraint on the latter being under 
the Planning Act. Metzdorf v. Rumson & Ericson .. 
A testamentary division of lands is not invalid though 
the lots created thereby violate the municipal zon- 
ing laws as to size or usage of buildings thereon. 
Metzdorf v. Rumson & Ericson i 
Where will creates lots violative of zoning ordinance. 
devisees nevertheless acquire title but assume 
same subject to zoning ordinances. Metzdorf v. 
Rumson & Ericson 
The use of the zoning power to prevent the break- 
down of educational facilities due to an overcon- 
oo of population is a proper one. Gruber 
Raritan 
The fact that primary concern of the governing body 
in amending the zoning ordinance was the need 
for relieving the school problem does not vitiate 
the amendment if it is otherwise consistent with a 
comprehensive plan or scheme furthering: the stat- 
utcry zoning purposes. Gruber v. Raritan .. 
Changes in conditions throughout the community 
are relevant in establishing the reasonableness 
of a zoning amendment and not merely changes 
in the specific area affected thereby. Gruber v. 
Raritan 
A municipality may not under the guise of exercising 
its zoning power so limit the use of lands as to 
acquire rights therein which it can only acquire 
by purchase or eminent domain, nor use same as 
a means of depressing the value of property which 
it may desire to take under eminent domain. Joint 
Meeting etc. v. Borough of Middlesex .. a F 
Held, ordinance limiting use of plaintiffs’ lands to 
schools, wy parks or playgrounds, deprives 
plaintiffs of their fuli property rights without full 
compensation and is unconstitutional. Joint Meet- 
ing etc. v. Borough of Middlesex 


Burden is on party attacking zoning seneiiaenite 4 as 
to part of lands included therein to show that in- 
clusion of these lands in the classification was arbi- 
trary or unreasonable and incompatible with the 
furtherance of a legitimate comprehensive plan. 
Rusnak, et al v. Woodbridge, et al 

In determining the protest area on which the 20% 
objection requirement of N.J.S.A. 40:55-35 is to be 
calculated, at least the entire district rezoned by 
the amendment for the use objected to is the base 
and not an individual block, lot or tract within that 
district. Rusnak, et al v. Woodbridge, et al 

A zoning ordinance requirement which does not pro- 
scribe defendant's building with “reasonable clar- 
ity’. cannot operate to invalidate a building per- 
mit. Sautto, et als v. Edenboro Apts, et als ...... 

Test borings do not constitute “construction work” 
as that term was used in the savings clause of the 
amended zoning ordinance involved. Sautto, et als 
v. Edenboro Apts, et als 

Where an owner has been granted a building permit 
valid when granted, the municipality nevertheless 
has a right to adopt later ordinances restrictive of 
the enjoyment of the permit, but not where the 
permittee in reliance on the permit has made sub- 
stantial expenditures or where the circumstances 
show a balance of equities strongly in favor of the 
permittee, and this is ordinarily a fact question. 
Sautto, et als v. Edenboro Apts, et als .......... 

Purchase of land is not necessarily, though it may 
be, a factor of ‘substantial expenditure” protect- 
ing owner's rights under building permit. Sautto, 
et als v. Edenboro Apts et al 

In determining whether owner’s expenditure in re- 
liance on building permit was “substantial” so as to 
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protect his rights thereunder, amount of expendi- 
ture and magnitude of project will be compared. 
Sautto, et als v. Edenboro Apts, et als 
A Zoning ordinance which limits occupancy of hous- 
es in a one family district to persons living in a 
common household who are related by blood, mar- 
riage or adoption, validly prohibits the taking of 
foster children into such homes. Newark v. Johnson 
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